INDIAN INCOME-TAX ACT 


ACT No. XI OF 1922 


C Tin 


THE PARALLEL TEXT-NOTED 


INDIAN INCOME-TAX ACT, 1322 
ACT Ne. XI of 1922 : 


AS RECENTLY AMENDED BY 
The Indian Income-tax (Amendment) Act, 1939 (VIl of 1939) 


WiTH 


Notes on Clauses of the Statement of Odjects and Reasons and 
the Report of the Select Commutice and Appendices contain- 
ing Schedule II (appended to the Indian Finance Bilt, 
1939) with regard to the rates of (1) tncome-taz and 
(ii) Super-taz, Government Trading Tazation Act, 
1926, and Burma (Income-tax Relief ) Order, 1986 


TOGETHER WITH AN INTRODUCTION BY 
Mr. A. R. BHAT, m. com., Poona, 
Sir James Begbie Commerce Scholar (1925-27), Government Fellow, 
Sydenham College of Commerce & Economics (1927-29), 
Assitt. Manager, Kasari-Mahratta Offices, Poona, 
Partner of Messrs. Bhat, Kale & Co., 
Fecretaries and Treasurers, the Maharashtra Industrial Investments, Ltd., Pcona, 
AssooiaTz, 8. V. SUPANEKAR & Ca., 
Managing Agents, the Southern Knitting Works, Ltd.» Poona, 
AND 
Hon. Secretary, the Mahratta Chamber of Ccmmerce and Industries, Pocna City. 


BY 
D. G. KHANDEKAR, 
LAW PUBLISHER, POONA CITY 


Printed and published by D. G. KHANDEKAR at his LAW PRINTING PRESB, 
1317, Kasba Peth, Poona City. 
POONA: 


mma 


1939. ‘ 


raemaaararans ad 


PREFACE 


The Indian Income-tax Act, 1922 (XI of 1922) having been 
completely overhauled by the new Amending Act, 1939, I,as a law 
publisher, was naturally inclined to undertake its publication and, 
instead of going deep into the Act and bringing out an annotated 
edition of the same later on, I thought it advisable to bring out 
this edition of the amended Act immediately for ready reference, 
as the Amending Act (VII of 1939) has been notified to come into 
force on the 1st April, 1939. 


In this edition all the amendments including those made by 
the recent Amending Act, 1939, have been incorporated in their 
proper places. Those made by the latter have been purposely shown 
in italics or side lines and in parallel columns, so as to distin- 
guish’ between the old and new sections, sub-sections or provisoes. 


To enhance the utility of the publication, notes on Clauses of 
the Statement of Objects and Reasons and the Report of the 
Select Committee have been reproduced tn extenso under the 
respective sections. 


The Indian Finance Bull of 1939 not having been passed into 
law as yet, the 2nd Schedule, appended to it, with regard to the 
rates of income-tax and super-tax, the Government Trading 
Taxation Act, 1926, and the Burma (Income-tax Relief) Order, 
1936, have been given in Appendices. 


I am much grateful to Mr. A. R. Boat, M.Com., for 
having written a valuable introduction to this publication in a 
very short time. Such a literary debt can never be discharged. 


Law PRINTING Press OFFIcE, 


Poona. } D. G. KHANDEKAR. 
22nd March 1989. 
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INTRODUCTION : " 


ope: (0): 


The Indian Income-tax (Amendment) Act, 1939 (Act VIT of 
1989) hae introduced changes of a very far reaching character ja 
the original Act of 1922, so much so, that it almost appears @hat 
en altogether new law has been enacted. There were complaints 
of legal avoidance and the consequent unfairness of the hoaest 
tax-payer. The Government of India, therefore, appointed 
in October, 1935, a Committee consisting of Khan Bahadur 
J.B. VACHHA, 6.1. ., the then Commissioner of Incomea-tax, 
Bombay, and Messrs. C. W. Ayers and 8S. P. Coamsers of the 
Board of Inland Revenue in the United Kingdom to cirry om an 
investigation of the Indian income-tax system in all 1t3 aspect; aad 
to report upon both the incidence of the tax and the efficseney of 
ita administration. After the Committee submitted its report, the 
Chambers of Commerce and other public bodies were invited to 
express their opinion on the same Such of the reeommenda- 
tions as sould be brought into effect by executive orders were 
accordingly dealt with and the remainder, which required changes 
in the existing law, were embodied in an Amending Bill which 
was introduced in the Central Legislature on 4th April, 1988 and 
referred to a Select Committee on 12th April, 1938. Again opi- 
nions were invited on the Bill itself and with some changesin the 
recommendations of the Select Committee, the Amending Bill was 
passed into law on 17th February last. This, in short, is the history 
of the Indian Income-tax Act of 1922, as amended by Act 
VII of 1939, 


A number of important changes have been introduced by the 
Amending Act. It is not possible to refer to all of them in this 
short introductory note. I shall, therefore, mention here only 4 
few of them, As regards the basis of the charge, the clauses ip 
#he Act proceed on the assumption that the ‘slab system’ will be in- 
ttdoduced in the place of the ‘step system’ followed so far. The 

AownA Committee recommended the change, and, while doing sa, 
observed “we are of opinion that the existing scale is defective in 
that the actual tax payable on various ranges of income is excessive 
compared with that on incomes above and below. Having regard 
to the conditions of British India, we do not think Rs. 2,000 is 
low a figure for the point at which liability should commence, by 
we think that the rate of taxation is relatively high in the lower 
ranges of income above the point.” During the discussion op th 
Amending Bill the Assembly was informed that out of about thre 
lakhs of income-tax assessees, the burden of taxation on about two 


lakhs and sixty thousand assessees would be lessened as a result of 
the new basis. The Finance Bill, which is at this moment before 
the Central Legislative Assembly, provides for the introduction of 
the new income-tax rates based on ‘slab system.’ 


The Amending Act provides that the Central Government 
shall appoint an Appellate Tribunal consisting of not more than 
ten persons. Further the Appellate Tribunal shall have an equal 
number of judicial members and accountant members. It 
has also divided the Assistant Commissioners of Income-tax 
into two categories, vtz. (1) Appellate Assistant Commis- 
sioners and (2) Inspecting Assistant Commissioners, thereby 
making their functions distinct. The creation of the Appellate 
Tribunal 1s @ positive improvement in the right direction 
in the appellate machinery provided in the original Act. An 
assessee objecting to an order passed by an Appellate Assistant 
Commissioner under section 28 or section 31 can appeal to the 
Appellate Tribunal, so also the Commissioner can direct the In- 
come-tax Officer to appeal to the Appellate Tribunal against any 
order passed by an Appellate Assistant Commussioner under seo- 
tion 31 to which he objects. (Section 5 A and 33 (1) ). 


The Amending Act has also removed the injustice ‘that was 
-being done to the business houses in not allowing them to carry 
forward their losses. As per its provisions business losses can be 
carried forward for six years. (Section 24 (2)). Likewise the 
Income-tax authorities have been empowered to re-open cases 
for the purpose of assessment, in which the Income-tax Officer 
has reason to believe that the assessee has concealed thé’ parti- 
culars of his income or deliberately furnished inaccurate parti- 
culars thereof within eight years and in any other case at any 
time within four years of the end of the year (Section 34 (1)). 


A change of a fundamental character has been introduced by 
the Amending Act in the computation of taxable incomes of Bri- 
tish Indian residents doing business abrosd inasmuch as the old 
remittance basis has been abandoned in favour of the accrual basis. 
So far, only such of the earniogs of British Indian Residents doing 
‘business outside India, which were brought to India, used to be 
taxed ; but the Amending Act provides for the taxation of foreign 
incomes of British Indian residents whether brought in India or 
otherwise. Further the Amending Act has brought within the 
— of taxable income of a person not ordinarily resident in 

ritish India, the profits and gains derived from business controlle 
in or @ profession or vocation set upin India. The scope of thé 

hrasé ‘Residence in British Indig’ has also been widened, 
(Section 4A). ad 


(8) 


The Amending Act makes it obligatory on persons whose total 
income during the previous year exceeded the maximum amount 
which isnot chargable to income tax, to furnish a return in the pres- 
cribed form setting forth his total income within the time speci- 
fied in the notice given by the Income-tax Officer on or before the 
1st May in each year. (Section 22(1)). As for the representa- 
tion on behalf of the assessees only qualified persons have been 
authorized to appear before the Income-tax Officer. (Section 61.) 


In short, the machinery for the collection of Incomertax has 
been made more rigid and the scope of the taxable sources has 
been enlarged. 


But a number of defects still do persist and not all changes in- 
troduced by the Amending Act have been welcomed by the public, 
People’s representatives wanted ‘the double tax relief’ to go. But 
when the Amending Bill was on the anvil of the Legislature His 
Excellency the Viceroy did not permit any amendments asking for’ 
the deletion of the section granting that relief. Injustice in the case 
of joint Hindu families persists. Further no allowance has been 
made for wife, children, etc. Business community has also been 
opposed to the accrual basis made applicable to foreign incomes of 
British Indian residents. 


But inspite of the defects that persist in the Amending Act, 
on the whole, it is a welcome measure. 


Those interested in the detailed study ofthe Amending Income- 
tax Act will do well to read the new sections in the light of the 
Vachha Committee’s Report, on the recommendations of which 
they have been largely based. 


Mr. D.G KHANDEKAR, the well-known Law Publisher of Poona, 
deserves to be congratulated for having brought out this edition 
of the Amended Act within so short a time from its enactment. 
The book has been so arranged as to help the student and 
the income-tax practitioner alike. The Statement of Objects and 
Reasons, a8 also the Report of the Select Committee, has been rele. 
vantly quoted to explain the delitions, changes and additions made 
by the Amending Act. 


The Kesart-Mahratta Office, 
Poona 


oond, A. R. BHAT, 
22nd March 1939. 
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INDIAN INCOME-TAX ACT, 1922 


ACT No. XI OF 1922 
[ 5th March 1922 


[ As amended by Acts XV & XXVII of 1928, IV and XI of 1924 
V and XVI of 1925, XXIV of 1926, XXVIII of 1921, LIL 
of 1928, XII of 1929, XXI, XXII and XXITIof 1930, 

IV of 1931, XII, XVIII and XXII of 1933, XXIX 

of 1934, IV and XX of 1987, VII of 19389 and 
modrfied by the Adaptation of Indian Laws 

Order in Council, 1987.] 

An Act to consolidate and amend the Iaw relating to 
Income-tax and Super-tax. 

WHEREAS it 1s expedient to consolidate and amend the law 

relaing to Income-tax and Super-tax; It is hereby enacted as 

follows :— 


~~ 


I. (1) This Act may be called the 
Short title, extent Indian Income-tax Act, 1922. 
and commencement, 

[a](2) It extends to the whole of British India, including Bri- 
tish Baluchistan and the Sonthal Parganas, and applies also, with- 
in the Indian States and the tribal areas, to British subjects wha 
are in the service of the Crown or of a local authority established 
in the exercise of the powers of the Crown Representative or the 
Central Government in that behalf, and to all other servants of 
the Crown in the ssid States and areas. ee 


(3) It shall come into force on the first day of April, 1922; 


ee RECLINERS LN CLC ALL LL ALLO CL OLLI Cee tcicncriarinds | 
la! Inserted by the Government of India (Adaptation of Indian Laws) 
Order, 1937, : irr gy 
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The Inlinn Income-tax (Amendment) Act. 1939.—The Indian Incometee 
(Amendment) Act (VII of 1939) 1s divided into two parts. Part I has amended 
some sections of the principal Act and Part Ii has amsnded some sections there- 
of, Section 1 of the Amerding Act of 1939 and the amendments made by Park 4 
thereof (es. 2-84) inss. , 3,4,44.4B 5-19, 20A, 21-33, 334, 34, 55, 37, 38s 
40-44, 440--44F, 45-19F, 50 504A, 51-58, 58A,58B, 58F, 586, 58K, 58N-58V, 
59-61, 63, 64, 66 and 66A of the principal Act of 1922) shall come into force on 
guch date as the Central Government may, by notification in the Oficzal Gazette, 
sppoint, and those made by Part II (ss 85-92 of the Amending Act of 1939) in 
es. 5A, 28, 32, 33, 35, 37, 48 and 65 of the principal Act of 1922, shall come into, 
force on sych subsequent date, not later than two yearsfrom the date appointed 
for the coming into force of Part I, as the Contral Government may, in like 
manner, appoint. Provided that gub-clau3zeg (222) and (2v) of clause (bd) of sec" 
tion 11 shall not take effect earlier than the lst day of April, 1940 (Vide sub- 
sectfen (2) of section 1 of the Indian Income-tax (Amendment) Act, 1939 (VII 
of 1939), 

. 2. In this Act, unless there is anything 
Defivitions. repugnant in the subject or context,— 
(1) “agricultural income” means— 


(a) any rent or revenue derived from land which is used for 
agrioultural purposes, and is either assessed to land-revenue in 
British India or subject toa local rate assessed and collected by 
officers of the Crown as such ; 

(b) any income derived from such land by— 

(2) agriculture, or 


(72) the performance by a cultivator or receiver of rent-in- 
kind of any process ordinarily employed by a cultivator or 
receiver of rent-in-kind to render the produce raised or recejyed 
by him fit to be taken to market, or 


(tt) the sale by a cultivator or receiver of rent-in-kind of 
the produce raised or received by him, in respect of which no 
process has been performed other than a process of the nature 
described in sub-clause (72); 

(c) any income derived from any building owned and occu- 
pied by the receiver of the rent or revenue of any such land, or 
eccupied by the cultivator, or the receiver of rent-in-kind, of any 
land with respect to which, or the produce of which, any opera- 
tion mentioned in sub-clauses (72) and (i227) of clause (6) is 
darried on : 

Provided that the building is on or in the immediate vici- 
nity of the land, and is a building which the receiver of the rent 
or revenue or the cultivator or the receiver of the rent-in-kind by 
regson of his connection with the land, requires as a dwelling= 
house, or as & store- house, or other out-building ; 


(2) “agseasee” means a person by whom Income-tax is 
PAYADIC ; 


/ 
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. (3) fa) “Appellate Assistant Commissioner” means .& person 
appointed to be an [a] Appellate Assistant Commissioner of Ig; 
oame-tax under section 6; ; 

(4) “business” includes any trade, commerce, or manufac. 
ture or any adventure or concern 10 the nature of trade, coms 
yaerce or manufacture ; | 

[b] (4A) “The Central Board of Revenue” means the Centzal 
Board of Revenue constituted under the Central Board of Re- 
venue Act, 1924; 

(5) “Commissioner” means @ person appointed to be a Com- 
missioner of Income-tax under section 5 ; 

(6) “company’’ means a company as defined in the Indian 
Companies Act, 1913, or formed in pursuance of an Act af 
Parliament or of Royal Charter or Letters Patent, or of an Act of 
the Legislature of a British possession, and includes any foreign. 
association carrying on businessin British India whether incor- 
porated or not, and whether it3 principal place of business 14 
situated in British India or not, which the [c] Central Board of 
Revenue may, by general or special order, declare to bea come 
pany for the purposes of this Act , 

{d@] (6A) ‘dividend’ includes—- 


(a) any distribution by a company of accumulated profits, 
whether capitalised or not, if such distribution entails the release 
by the company to its shareholders of all or any part of the 
assets of the company ; 

(b) any distribution by a company of debentures or deben- 
ture-stock, to the extent to which the company possesses accumu: 
lated profits, whether capitalised or not ; 


(c) any distribution made to the shareholders of a company 
out of accumulated profits of the company on the liquidation of 
the cOmpany : 

Provided that only the accumulated profits so distributed 
Which arose during the six previous years of the company pre- 
ceeding the date of liquidation shall be so included ; and 

(d) any distribution by a compiny on the reduction of its 
capital to the extent to which the company possesses accumulated 
profits, which arose after the end of the previous year ending next 
before the 1st day of April, 1933, whether such accumulated pro- 
fits have been capitalised or not: 


J 


(a] The word “Appellate” was inserted by the Indian Income Tax (Amend- 
ment) Act (VII of 1939), s, 2. 

me This clause was inserted by the Central Board of Revenue Act, 1924 (1V 
of 1924). 

[c] Amended by the Central Board of Revenge Act, 1924 (IV of 1924). 

{d] Clause (6A) was inserted by the Indian Income-tax (Amendment) Act, 
1939 (VII of 1939). 
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Provided that ‘dividend’ does not include a distribution in 
respect of any share issued for full cash consideration which is not 
entitled in the event of Irquidation to participate in the surplus 
assests, when such distribution is made in accordance with sub- 
clause (c) or (a). 

Explanation —The words ‘accumulated profits, whenever 
they occur 1n this clause, shali not include ‘capital profit’; [d] 


Dividend.—This definition of “dividend” 13 new It was recast and expanded 
by the Select Committee. The Report of the Select Committee saya — 


““We have recast and expanded the definition of “dividend”, primarily in 
order to ensure that no distribution falling undor this head shall be taxed unless 
there is a release of assets, Under the amended definition a debenture will, 
when issued, be treated as a dividand but an ordinary bonus share will noé be 
Hable to taxation until 16 is actually paid off. The dofinition further secures that 
accumulated profits distributed on the liquidation of the company shall 
only be included in dividend for the purposes of taxation, 1f they arose within 
six years of the liquidation. Clause (d) of the revised definition provides for the 
case in which a company tries to disguisea distribution of profits asa reduc* 
tion of capital.” 


' [a] (6B) “firm”, “partner” and “partnership” have the same 


Meanings respectively as in [6] the Indian Parinershw Act, 1982; 


! (cl provided that the expression ‘partner’ includes any person 
who being a minor has been admitted to the benefits of partner- 
ship ; [ec] 

(d@](6C) ‘income’ includes anything included in ‘dividend’ 
as defined in clause (6A) and anything which under Explana- 
nation 2 to sub-section (1) of section 7 18 a profit received in heu 
of salary for the purposes of that sub section and any sum deemed 
to be profits under the second prov:so to clause (vz) of sub-seo- 
tion (2) of section 10 and the profits of any business of insurance 
carried on by a mutual insurance company computed in accords 
ance with Rule 9 in the Schedule ; 


[@) Clause (6A) inserted by the Indian Incomestax (Amendment) Act, 
1930 (XXI of 1930) was re-numbered as clause (6B) by the Amending Act VII 
of 1939, 


(6] The words “the Indian Partnership Act, 1932” were substituted for the 
original words ‘‘the Indian Contract Act, 1872” by the Amending Act (VII 
of 1939). 


[o-c]) These words were added by ibsd. : 
'd] Clause (6C) was inserted by the Amending Act (VII of 1939), , ae 
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[a@](6D) ‘Inspecting Assistant Commissioner’ medns a per- 
s0n appointed to be an Inspecting Assistant Commissioner of In- 
come tax under section 5, 


(7) “Income-tax Officer” means a person appointed to be an 
Income-tax Officer under section 5; 


(8) “Magistrate” means a Presidency Magistrate ora Magis- 
trate of the first class, or a Magistrate of the second class specially 


empowered by the Central Government to try offences against 
this Act; 


(9) “person” includes a Hindu undivided family [b]and a 
local authority [ b]; 


(10) “prescribed” means prescribed by rules made under this 
Act; 


(11) “Prevsous year” means [c] 2 respect of any separated 
source, profits and gains [c]— 

(a) the twelve months ending on the 31st day of March next 
preceding the year for which the assessment 1s to be made, or, if 
the accounts of the assessee have been made up toa date within 
the said twelve months 1n respect of a year ending on any date 
other than the said 31st day of March, then at the option of the 
assessee the year ending on the day to which his accounts have 
so been made up° 


Old. New. 

Provided that, if this option [d@] Provided that where an 
has once been exercised by the arsessee has once been assessed 
assessee, 1f shall not again be in respect of a particular source 
exercised so as to vary the of income, profits and gains, he 
meaning of the expression “pre- shall not in respect of that 
vious year’ as then applicable source exercise this Option so as 
to such assessee except withthe to vary the meaning of the ex- 
consent of the Income-tax Offi- pression ‘previous year’ as then 
cer and upon such conditionsas applicable to him except with 
he may think fit; or the consent of the Income-tax 

Officer and upon such condi- 
tions as the Income-tax Officer 
may think fit; or [d] 

(b) in the cace of any person, business or company, or class 
of person, business or company, such period as may be determined 
by the Central Board of Revenue or by such authority as the 
Board may authorise in this behalf ; 


[a Clause (6D) was incerted by the Amending Act (VII of 1939), 
{t—-b] The words “and a local authority’ were inserted by sbrd. 
[c~c] These words were inserted by sid. 

lded) This proviso was substituted by sbid. 


8 tHe tnupian Itncome-Tax Aor, 1922 


[a] or 
(c) where a business, profession or vocation has been newly 
set up in the financial year preceding the year for which the 
assessment is to be made, the period from the date of the setting 
up of the business, profession or vocation to the 31st day of March 
next following or to the last day of the period determined under 
sub-clause (0), or, if the accounts of the assessee are made up to 
some other date than the 31st day of March and the case is not 
one for which a period has been determined by the Central Board 
of Revenue under sub-clause (0), then, at the option of the assessee 
the period from the date of the setting up of the business, profes- 
sion or vocation to such other date. 


Provided that when such other date does not fall between the 
setting up of the business, profession or vocation and the next 
following 31st day of March, 1 shall be deemed that there 18 no 
previous year: and 


when the assessee is a partnerin a firm, ‘previous year’ in 
respect of his share of the income, profits and gains of the firm 
means the previous year as determined for the assessment of the 
income, profits and gains of the firm. [a] 


Previous year.—‘ The definition of “previous year ’ 1s amended so as to— 


(1) allow an assescee to have separate previous years for each separate 
source of Income 





(2) to prevent double assessment of the same profits when the assessee 
exercises the option to change his “previous year’ for the first time after his 
first year of assessment , 

(3) to prevent double assessment of the same profits in the case of ] newly 
get up business ’ (Statement of Objects and Reasons). 


(12) “principal officer” used with reference to a local autho- 


rity or a company or any other public body or any association, 
means— 


(a) the secretary, treasurer, manager or agent of the autho- 
rity, company, body or association, or 


(b) any person connected with the authority, company, body 
or association upon whom the Income-tax Officer has served & 
otice of his intention of treating him as the principal officer 
thereof ; 
(13) “ public servant” has the same meaning as in the Indian, 
Penal Code ; 


(14) “registered firm” means a firm registered under the 
provisions of eection 26~A 3 


4 


'a-a] These words were ipserted bythe Amending ast (VII of 1939), 
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(15) “total income” means total amount of income, profits 
and a [a] referred to in sub-section (1) of section ‘4 [a] com- 
puted in the manner laid down in [6] this Act ;[c] ‘total world 
income’ includes all tncome, profits and gains wherever accruing 
or arising except income to which, under the provisions of sub- 
section (3) of section 4, this Act does not apply; and (c] 

(16) ‘unregistered firm” means a firm which 1s not a regis- 
tered firm. 


CHAPTER I. 
CHARGE OF INCOME-TAX. 


3. Where any Act of the Central Legislature enacts that 

income-tax shall be charged for any year at 

Charge of income-tax. any rate or rates(d} * “ * tax at the rate 

or those rates shall be charged for that year 

in accordance with, and subject to the provisions of, this Act in 

respect off{e] the total income of the previous year of every 

individual, Hindu undivided family. [f] company and local autho- 

rity, and of every firm and other association of persons or the 

partners of the firm or members of the association indivi 
dually. {f| 


Object of the amendment —-[he object of the amendment is to enable assess- 
ment to be made on individual partners of firms or on individual members of 
associations of persons. 'Section 23 (5)-—clause 23 (b', for example, provides for 
direct assessment of partners] Throughout the Act the words “‘association of 
persons are substituted for “association of individuals” in order to cover all 
cases of associations of persons’ (Statement of Objects and Reasons). 

““ Local autherity.’—These words were inserted by the Select Committee. 
The Committee eays .— 

“We have introduced a reference to “looal authority’ since local authorities 
will now be assessable to the extent to which the previously existing exemption 
given by clause (ii1) of sub-section (3) of section 4 of the Act is now being res: 


triéted.’’ 





[a-a] These words were substituted for the original words “from all sources 
to whiah this Act applies’ by the Amending Act (VII cf 1939). 


{6] The words “this section” were substituted for the original words 
“section 10)’ by td1d. 


{e~c] These words were added by tbid. 

{d] The words “applicable to the total income of an assessee” repealed by 
4btd are omitted. 

(e] The worda ‘‘the total income’ were substituted for the words “all income 
profits and gains’ by ded. 

[f-f These words were substituted for the words “company, firm and other 
associations of individuals’ by <d:d. 

4 . 
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Old 

4. (1) Save as hereinafter 
provide d, 
this Act 
shall apply 
to all income, profila or gains, 
as described or comprised in 
section 6, from whatever source 
derived, accruing or arising, or 
received in British India or 
deemed under the _ provisions 
of this Act to accrue, or arise, 
or to be received in British 
India. 

(2) Income, profits and gains 
accruing oor arising without 
British India to a person resident 
in British India shall, if they 
are received in or brought into 
Britich India, be deemed to 
have accrued or arisen in 
British India and to be income, 
profits and gains of the year in 
which they are so received or 
brought, notwithstanding the 
fact that they did not so accrue 
or arise 10 that year; 

Provided that nothing con- 
tained in this sub-section shall 
apply to any income, profits or 
gains so accruing or arising prior 
tothe 1st day of April 1933, 
unlessthey are income, profits 
or gains of a businass and are 
received in or brought into 
British India within three years 
of the end of the year in which 
they accrued or arose : 

Provided further that nothing 
inthis sub-section shall apply 
to income from agriculture 
Bruising or accruing in a State 
in India from land for which 
any annual payment in money 
or in kind is made to the State. 

Haplanation-—Income, pro- 


Application of Act 


(Guar. if. 
New 


4.[a] (1) Subject to the pro- 
visions of 
this Act, 
the total 
income of any previous year of 
any ferson includes all income, 
profits and gains from what- 
ever source derived which— 

(a) are received or are deem- 
ed to be received in British 
India in such year by or on be- 
half of such person, or 

(d) if such person 1s resident 
in British India during such 
year,—— 

(2) accrue or arise or are 
deemed to accrue or arise to 
him in British India during 
such year, or 

(22) accrue or arise to him 
without British India during 
such year, or 

(222) having accrued or 
arisen to him without British 
India before the beginning of 
such year and after the lst day 
of April, 1933, are brought in- 
to or received in‘ BY¥itish’ India 
by him during sueh yaar 3 or 

(c) 1f such person 1 not resi- 
dent in British Mndia Guring 
such year, accrue dr arjs#e or 
are deemed to accrue or’ arise 
to him in British India during 
such year : : a 

Provided that: there ste@jl not 
be included in any assessment 
for the year ending on thé 31st 
day of March, 1940, both: the 
amount ofthe income, profits 
and gains referred ta, in sub. 
clause (72) of clause{S) and the 
amount of the income, profited 
and gains referred to in sub+ 


Application of Act. 


fits or gains accruing or arising clause (#¢) of clause (5) but} 


——— IRR °: 200s eee yanmar, reed 
[a] Sub-secticns (1) and (2) of s. ¢ were substitued by the Amending (VII 
of 939) a. 4, 





* Mmosd] Onanok OPIRcowniray Mi 


s Old New. 


without, British India shall . not 
deeméd to ‘be received or Only the greater of these two 

brought into‘British India with- mounts: 

in ‘the meaning of this sub- Provided further that, in the 

eeetion by reason only of the ase of a person not ordinarily 

fast that they are taken into Yresidentin British India, io- 

account in -the balance sheet Come, profits and gains which 


prepared in British India. accrue or arise to him, without 
‘British India shall not be so 


included unless they are 
derived from a business @@n- 
trolled in or a profession of 
vocation set up in India or un- 
less they are brought into or 
received in British India by 
him during such year: 
Provided further that if in 
any year the amount of income 
accruing or arising without 
British india exceeds the 
amount brought into British! 
India in that year, there shall, 
not be included in the assess- 
ment of the income of that] 
year so much of such excess as. 
does not exceed four thousand. 
five hundred rupees. 
Explanation 1 —Income, 
profits and gains accruing or 
arising without British India 
shall not be deemed to be re- 
ceived in or brought into Bri- 
tish India within the mesning 
of this sub-section by redson 
only of the fact that they are 
taken into account 1m & balance 
sheet prepared in British India. 
Explanation 2 .—Income 
which would be chargeable 
under the head ‘Saldries’ if 
payable in British India and 
not being pension payable with- 
out India shall be deemed to’ 
accrue or arise in Brifish India 
wherever paid if it is earned in 


British I 
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Explanation 3.—A dividend 
paid without British India 
shall be deemed to be income 
accruing and arising in British 
India to the extent to which it 
has been paid out of profits 
subjected to income-tax in 
British India. 

(2) For the purposes of sec- 
tion (1), where a husband is 
not resident in British India, 
remittances received by his 
wife resident in British India 
out of any part of his income 
which 1s not included in his 
totalincome shall be deemed 
to be income accruing in Bri- 
tish India to the wife.” ; 


(8) [a] Any income, profits or gains falling within the fol- 
lowing classes shall not be included wn the total encome of the 
person receiving them :— [a] 


(2) Any income derived from property held under trust or 
other legal obligation wholly for religious or charitable purposes, 
and in the case of property so held in part only for such purposes, 
the income applied, or finally set apart for application, thereto. 


[5] (ta) Any income derived from business carried on on be- 
half of a religious or charitable wnstitution when the income is 
applied solely to the purposes of the wnstriution and— 


(a) The business 18 carried on in the course of the carrying 
out of a primary purpose of the institution, or 


(6) The work in connection with the business is mainly 
carried on by beneficraries of the institution. [b] 


(22) Any income of a religious or charitable institut.on 
derived from voluntary contributions and applicable solely to 
religious or charitable purposes. 

(tz) The income of local authorities [c] except income from 
a trade or business carried on by the authority so far as that in- 


[a-a] These words were subs fisted for the original words “This Act shall 
not apply to the following classes aif Ynoome” by, the Indian Income-taX (Amend - 
ment) Act, 1939 (VII of 1939), s. 4. 

lb—B Clause (84) was inserted by sbsd, &. 4. 

[c-c] These words were added by sit. 
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come ts not income arising from the supply of a commodity or 
service within its own jurtsdictional are. 


(tv Interest on securities which are held by, or are the pro- 
perty of, any Provident Fund to which the Provident Funds Act, 
1925, applies. 


(v) Omitted. 


Note.—Olass ‘v), omitted by the Income tax (Amendment) Act, 1939 (VII of 
139) stood thus -— 


(vy) Any capital sum received in commutation of the whole ora portion of 
@ pension, or in the nature of consolidated compensation for death or injuries» or 
in payment of any insurances policy, or as the accumulated balance at the credit 
of a subscriber to any such Provident Fund. 

(vi) Any special allowance, benefit or perquisite specifically 
granted fo meet expenses wholly and necessarily incurred in the 
performance of the duties of an office or employment of profit. 


(viz) Any receipts not being receipts arising from business or 
the exercise of a profession, vocation or occupation, which are of 
& casual and non-recurring nature, or are not by way of addition 
to the remuneration of an employee 


(vite) Agricultual income. 


(2x) Any income received by trustees on behalf of a recog- 
nised provident fund as defined in clause (a) of section 58-A. 


In this sub-section “charitable purpose” includes relief of the 
poor, education, medical relief, and the advancement of any other 
object of general public utility, [a] but nothing contained in 
clause (1), clause (ta) or clause (12) shall operate to exempt from 
the provisions of this Act that part of the income of a private 
religious trust which does not enure for the benept of the 
public. [a] 


Note.—TZhe Stavement of Objects and Reasons Says — 

“Sub section (1).—At present under the provisions of s,4the Act applies 
to income which accrues or ariges or is received or 18 deemed to accrue or arise 
or be received 1n British India and, in addition, in the case of a resident, to 
income accruing or arising outside British India if received in or brought in 
British India. The Bill enlarges the scope of the section by including — 

(1) The whole of the foreign income of a person resident and domiciled in 
Briisth India whether brought into Brit.sh India or not , 

(2) The whole of the foreign income from business, profession or vooation 
of a person resident but not domiciled in British Indig whether brought 
into British India or not. ‘The other foreign income of such a person 
remains liable only if brought into British Indias. x ir 


{a-a] These words were added by the Amending Aot (VII ef 1939), 
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These amendments follow the provisicns of the United Kingdom Jaw aagept 
in repect of the foreign income of domuofled and resident peragns other, then 
income from business, seouritis, etocks, shares or rents. Sach ingome in the 
United Kingdom is taxed on the remittance basis whereas the Bull proposes .fo 
tax it on the accruing or arising basis. The United Kingdom provisions 1n tagerd 
to this class of incume were not followed because in practice they have given rise 
to difiicylties. 

An important omission from the amended sub-section (1) is the proviso ex- 
empting income from agriculture in an Indian State.” 

explanation 2.--Judicial decisions on the question of the liability to tax of 
income from “salaries” make it necessary to make the earning of the salary ia 
Britigh India the basis of the liability. Only persons payable withont India ane 
excluded 

Sub section (2) makes taxable the remittances made by a non-resident 
hueband to a resident wife. 

Sub-section (3)—Exemptions— 

Clause (2a).—The exemptions in the Act at present do not interms apply to 
income from business carried on by religious or charitable institutions though in 
Dp agtice such exemption is given, This Amendment gives legal authority for the 
practice but confines the exemption to cases where tbe business activities are in 
themselves a primary purpose of the institution, or the work in connection with 
the business 1s mainly carried on by the beneficiaries. 

Clause (iii) —At present all income of local authorities 1s exempted. Ifa local 
authority makes profits from supplying a commodity or service outside 16s juris- 
diation, it is considered that exemption should not be given to those profits and 
this amendment gives effect to that view. 


The Report of the select commuitee says — 
“The first proviso newly inserted in clause (c) of the proposed sub-section (1) 


of section 4 of the Act 13 aimed at removing the possibility. Now that in thé: case 
cf residents the remittance basis of the taxation 13 abandoned for the accrual basis 
of both foreign profits which accrued in the previous year and foreign profits 
which were remitted in the previous year being assessed in the firat year after 
the change. 

Explagation 3, nowly inserted by us, has the effect of making liable to supar- 


tax dividends paid outside British India in sofaras they are paid out of profits 
ambjected to income tax in British India. It also makes it clear that refunds of 


income tax can be claimed on such dividends. To the extent towhioh this Hapla- 
natson enlarges the taxation imposed under the Bill we recognise that it is not 
covered by the sanction ascorded to the Bill before introduction, and go requires 
sanction before it can be moved in the House” 


greeesnee in British [aj “4A. For the purposes of this Act—- 
Be 
(a) any individual is resiéent in British India in any year if 
he— 
(a) Section 4A was inserted by the Indian Income-tax (Amendment) Act 
(VII of 1939) s, 5. 
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(t) isin British India. in that yeat for a period amounting 
in all to one hundred and eighty-two days or more ; or 


(27) maintains or has maintained for him a: dwelling place 
in British India for a period or periods amounting in all to one 
hundred and eighty-two days or more in that year, and 1s in Bri 
tish India for any time in that year ; or 


(12) having within the four years preceding that year been 
in British India for a period of or for periods amounting in all 
three hundred and sixty-five days or more,is in British Indi 
for any time in that year otherwise than on an occasional or 
casual visit ; 


(6)a Hindu undivided family, firm or other association or 
persons is resident in British India unless the control and 
management of its affairs is situated wholly without British 
India ; and 

(c) a company is resident in British India in any year (a) 
if the control and management of its affairs 1s situated wholly 
in British India in that year, or (0) if its income arising in Bri- 
tigh India in that year exceeds its income arising without British 
India in that year. 









[a] 4B. For the purposes of this Act— 
Ordinary residence, 

(a) an individual 1s ‘not ordinarily resident’ in British India 
in any year if he has not basen resident in British India in nine 
out of the ten years preceding that yearorif he has not during| ‘ 
the seven years preceding that year been in British India for a} ’ 
period of, or for periods amounting in all to, more than two years ; 

(6) a Hindu undivided family 18 deemed to be ordinarily 


resident in British India if its manager 13 ordinarily resident in 
British India ; 


(c) a company, firm or other association of persons is ordi: 
narily resident in British India if 1613 resident in British Indta.” 


Nete.~-Scotions 4A and 4B are new. Owing to the enlargement of the Scope 
of section 4 ‘residence’ aud ‘ordinary residence’ have to be defined for certain cases 
and they are defined in section 4A and section 4B. 

Clause-(a) of section 4A.—-The Report of the Select Committee says — 

‘The éhimnge made in the drafting of clause (a) of proposed 4A of the Acy 
adopts the wording suggested by the Income-tax Enquiry Report, 1956, which 18 
baged on draft clause (6) of the draft Income-tax Bill appended to the report of 
the United Kingdom Income-tax Codification Committee presented fo ;Parliameny 
in April, £936. The change in clause (}) ofthe section merely otnits the word 

‘oontral.’’ 


teen neapaeterarecnaneryesainanioatea tote aaensiisntaymnetndietenteteensheatitene mtb ether tne tA AAAI OIE COLTON CEO NACE LA CCL ALLL OLA LAA LLL 
(a) Section 4B was inserted by the Indian Iucome-tax Amendment) Aot (VIT 
of 1939) a, 5 
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CHAPTER II. 
INCOME-TAX AUTHORITIES 


| Old. 
5. (1) There shall be the 
following 
classes of 
Income— 
tax authorities for the purposes 
of this Act, namely :— 

(a) the Central Board of 
Revenue, 

(b) Commissionersof Income- 
tax, 

(c) Assistant Commussioners 
of Income-tax, and 

(d) Income-tax Officers. 

(3) The Central Government 
may appoint a Commissioner 
of Income-tax for any area spe- 
cified in the order of appoint- 
ment. 

(4) The Central Government 
may appoint for any area as 
many Assistant Commissioners 
of Income-tax and Incomo-tax 
Officers as it thinks fit. They shall 
perform their functions in res- 
pect of such persons or classes of 
persons and of such incomes or 
classes of income and in respect 
of such areas as the Commus- 
sioner of Income-tax may direct 
and, where two or more Assis- 
tant Commissioners of Income- 
tax or Income-tax Officers have 
been appointed for the same 
area,in accordance with any 
orders which the Commussion- 
er of Income-tax may make 
for the distribution and alloca- 
tion of the work to be Se sri 
ed. The Commissioner may, 
by general or special order in 
writing, direct that the powers 


Income-tax authorities. 





New. 
[a]5. (1) There shall be the 
following 
classes of 
Tocome— 
tax authorities for the purposes 
of this Act, namely :— 

(a) the Central Board of 
Revenue, 

(b) Commissioners of Income- 
tax, 

(c) Assistant Commussioners 
of !ncome-tax who may be 
either Appellate Assistant Com- 
missioners of Income-tax or 
Inspecting Assistant Commis: 
sioners of [ncome-tax, 

(d) Income-tax Officers. 

(2) The Ceatral Government! 
may appoint a Commissioner of 
TIncome-tax for any area speci- 
fied in the order of appointment, 
and may appoint Commission- 
ers of Income-tax, not more 
than three in all, each to dis 
charge, without referente to 
area, and to the exclusion of any 
Commissioner appointed for 
any area, the functions of a 
Commissioner in respect of any 
cases or Glasses of cases assign- 
ed to him by the Central Board 
of Revenue. 

(3) The Central Government 
may appoint for any area as 
many Appellate or Inspecting 
Assistant Commissioners of 
Income-tax and Income-tax 
Officers as 1t thinks fit. 

(4) Appellate Assistant Com- 
missioners of Income-tax shall 
be under the direct control of 


Income-tax authorities. 


la] Beotion 5 was substituted bg the Indian Incsme-tax (Amendment) Act 


(VII of 1939), «. 6. 


Sno. 5} 

| Old. 
conferred on the Income-tax 
Officer and the Assistant Com- 
missioner by or under this Act 
shall, in respect of any specified 
case or class of cases, be exer- 
cised by the Assistant Commis- 
sioner and the Commissioner, 
respectively, and, for the pur- 
poses of any case in respect of 
which such order applies, refer- 
ences 1n this Actor 1n any rules 
made hereunder to the Income- 
tax Officer and the Assistant 
Commissioner shal! be deemed 
to be references to the Assistant 
Commissioner and the Com- 
missioner, respectively. 

(5) The Central Board of 
Revenue may, by notification 
in the Gazette of India, appoint 
Commussiopers of Income-tax, 
Assistant Commissioners of 
Income tax and Income-tax 
Officers to perform such func- 
tions an respect of such classes 
of persons or such classes of in- 
ceme, and for such area, as 
may be specified in the notifica- 
tion, and thereupon the func- 
tions so specified shall cease, 
within the specified area, to be 
performed, in respect of the 
specified classes of income, by 
the authorities appointed under 
sub-sections (3) and (4). 

(6) Assistant Commissioners 
of Income-tax and Income-tax 
Officers yappointed under sub- 
seption ,(4) shal], for the pur- 
poses of this Act, be subordinate 
to the ec haee geen Wi of Income- 
tax appointed under sub-section 
(3) for the area in which they 
pexform their functions. 
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New 

the Central Board of Revenue 
and shall perform their func- 
tions in respect of such persons 
or classes of persons and of such 
incomes or classes of income 
and in respect of such areas as 
the Central Board of Revenue 
may direct, and, where two or 
more Appellate Assistant Com- 
missioners have been appointed 
for the same area, in accor- 
dance with any orders which 
the Central Board of Revenue 
may make for the distribution 
and allocation of the work to be 
performed. 

(5) Inspecting Assistant Com- 
missioners of Income-tax and 
Income-tax Officers shall per- 
form their functions in respect 
of such persons or classes of 
persons and of such incomes or 
classes of income and 1n respect 
of such areas as the Commuis- 
sioner of Income-tax may 
direct, and, where two or more 
Inspecting Assistant Commuis- 
sioners of Income-tax or In 
come-tax Officers have been 
appointed for the same area, in 
accordance with any orders 
which the Commissioner of In- 
comertax may make for the 
distribution and allocation of 
the work to ba performed. The 
Commissioner may, with the 
previous approval of the Central 
Board of Revenue, by general 
or special order in writing, 
direct that the powers confer- 
red on the Income-tax Officer 
and the Appellate Assistant 
Commissioner by or under this 
Act shall, in respect of any spe- 
cified case or class of cases, be 
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exercised by the Inspecting 
Assistant Commississioner and 
the Commissioner, respectively, 
and, for the purposes of any 
case in respect of which such 
order applies, references in this 
Act or in any rules made here- 
under to the Income-tax Officer 
and the Appellate Assistant 
Commissioner shall be deemed 
to be references to the Inspect- 
ing Assistant Commissioner and 
the Commissioner, respectively. 


(6) The Central Board of 
Revenue may, by notification 
in the Officzal Gazette, empower 
Commissioners of Income-tax, 
Appellate or Inspecting Assis- 
tant Commissioners of Income 
tax and Income-tax Officers to 
perform such functions in res- 
pect of such classes of persons or 
such classes of income and for 
such area as may be specified 
in the notification, and there- 
upon the functions so specified 
shall cease within the specified 
area to be performed in respect 
of the specified classes of per- 
sons or Classes of income by the 
other authorities appointed 
under sub-sections (2) and (8). 

(7) Assistant Commissioners 
of Income-tax and Income-tax 
Officers shall, for the purposes 
of this Act, be subordinate to 
the Commissioner of Income- 
tax for the area in which they 
perform their functions, or 
where they perform functions 
assigned to them by a Commis- 
sioner of Income-tax appointed 
without reference to area, to 
that Commissioner. 
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(8) All officers: and persons 
employed in the execution of 
this Act shall observe and 
follow the orders, instructions 
and directions of the Central 
Board of Revenue: 

Provided that no such orders, 
instructions or directions shall 
be given so as to interfere with 
the discretion of the Appellate 
Assistant Commissioner in the 
exercise of his appellate func- 
tions.” 


Note.—This section is substituted for the original section by the Amending 
Act (VII of 1939) 


The Statement of Objects and Reasons says — 

“Clause 6 amends section 5 which deals with income-tax authorities. It has 
been decided to divide Assistant Commissioners of Income-tax into Appellate 
Assistant Commissioners and Inspecting Assistant Commissioners and to place 
the former under the control .f the Central Board of Revenue ” 


The Report of tha Select Committee says ‘— 

‘rhe addition made to sub-section (2) of section 5 of the Act 18 intended to 
make possible the establishment at a Central or headquarters station under the 
Central board of Revenue of epecial branches for work of special difficulty or 
importance. The change made 1n sub-section (6) 1s merely a drafting improve- 
Mz while that made in sub-section (7) 1s consequential on the provision made 
in sub-section (2) for the existence of Commissioners of Income-tax whose juris- 
diction is not defined by areas. The new sub-section (8) inserts a provision 
contained in the English law explicitly asserting the controlling power of the 
superior Revenue Authority over its officers.” 


5A. (1) The Central Government shall appoint an Appellate 

Tribunal consisting of not more than ten 

The Appellate Tribu- persons to exercise the functions conferred 
nal. - onthe Appellate Tribunal by this Act. 


(2) The Appellate Tribunal shall consist of an equal number 
of judicial members and accountant ‘members as hereinafter 
defined. 


(3) A judicial member shall be a person who has exercised 
the powers of a District Judge or who possesses such qualifications 
as are normally required for appointment,to the post of District 
Judge; an accountant member shall be a person who has, 
for a period of not less than six, years, practised professionally as 
a Registered Accountant enrolled on the Register of Accountants 
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maintained by, the Central Government under the Auditors 
Certifeate Rules, 1982 : 

Provided that the Central Government may appoint as an 
accountant member of the Tribunal any person not possessing the 
qualifications required by this sub-section, if 1t 1s satisfied that he 
has qualifications and has had adequate experience of a character 
which render him suitable for appointment to the tribunal. 


(4) The Central Government shall appoint & judicial member 
of the Tribunal to be president thereof. 

(5) The powers and functions of the Appellate Tribunal may 
be exercised and discharged by Benches constituted from 
members of the Tribunal by the president of the Tribunal. 


(6) A Bench shall consist of not less than two members of 
the Tribunal, and sha!! be constituted so as to contain an equal 
number of judicial members and accountant mem bera, or so that 
the number of members of one class does not exceed the number 
of members of the other class by more than one. 


(7) If the members of a Bench differ in Opimion on any point 

the point shall be dscided according to tbe opinion of the 
majority, if there 18 @ majority ; but if the members are equally 
divided, they shall state the point or points on which they differ, 
and the case shall be referred by the president of the Tribunal for 
hearing on such point or points by one or more ofthe other 
members of the Tribunal, and such point or points shall be decid- 
ed according to the opinion of the majority of the members of the 
Tribunal who have heard the case, mncluding those who first 
heard it. ? 
: (8) Subject to the provisions of this Act, the Appefit:» 
Tribunal shall have power to reguiate its own procedure, and 
the procedure of Benches of the Tribunal in all matters arising 
out of the discharge of its functions, including the place at which 
the Benches shall hold their sittings.” 

Note—Section 5A was inserted by 8 85 (under Part II) of the Indian 
Tacome-tax (Amendment) Act (VII of 1939,. This section will come into fo.ce on 
such subsequent date not later than two yearsfram the date appointed for the 
coming into force of Part J, as the Central Government may, in like manner, 
appoint (Vide sub-section (2) of s.1 of the Indsan Income-taz (Amendmen.) 
Act, 1939 (VIT of 1989). 

CHAPTER III 
TAXABLE INCAQME 


6. Save as otherwise provided by this Act, the following 
Heads of income heads of income, profits and gains shell be 
chargeable to, {income Chargeable to incomeé-tax m the manner 
tax. hereinafter appearing, namely :~— 

(2) Salaries. 
(27) Interest on securities. 


Geo, 6-7 } Taxanun Ieconwd a 


Old New 
(eit) Property. [a] (e¢s) Imeome frora pro- 
av) Business. perty. 
(v) Professional earnings. (tv) Profits and gains of 
(vz) Other sources. business, profession or 
vocation. 
(v) Income from other 
sources. [a] 


Nete.—This seation specified previously six heads of chargeable ioome, 
They are now redubed to five owing to the amalgamation of es. 10 (business; and 
11 (profession or vocation). 


J. (1) The tax shall be payable by an assessee under the head 
“salaries” in respect of any salary or wages, 
Salaries. any annuity, pension or gratuity, and any 
fees, commissions, perquisites or profits [5] * * 
in lieu of, or in addition to, any salary or wages, Nv which are 
due to hum from, whether paid or not, or are paid 69 or on behalf 
of, the Crown{bb], a local authority, a company, or any other public 
body or association, or [c] any private employer ; and for the pur- 
poses of this sub secteon advances by way of loan or otherwise 
of uncome chargeable under this head shall be deemed to be salary 
due on the date when the advange 18 received . 


Provided that the tar shall not be payable in respect of any 
sum which the assessee by the conditions of his employment is re 
quired to spend out of his remuneration wholly, necessarily and 
excluszvely on the performance of his duties. [c] 


[d} Explanation 1.—The right of a person to occupy free of 
rent as a place of residence any premises provided by his em- 
ployer is a perquisite for the purposes of this sub-ection. 

[e] Haplanation 2--A payment due to or received by an 
assessee from an employer or former employer or from a provi- 
dent or other fund at or in connection with the termunation of 
his employment, whether or not the employment is then termi- 
nated or to be terminated, is to the extent to which it does not 
consist of contributions by the assessee or interest on such contri- 
butions a profit received in lieu of salary for the purposes of this 


fa~-a] Clauses (222), (sv) and (v) were substitued by the Indian Income-tax 
(Amétidment) Act (VII of 1939), e. 7. 


[8] The words “received bY him’ were omitted by the Indian Inocme-tax 
(Amendment) Act (VII of 1939), s. 8. 


{ bb-bb ] ‘hese words were inserted by zbzd. 

{co-c] These words were inserted by shsd. 

{d@] This Explanation inserted by the Amendment Act (XV of 1923) js 
numbered Hzplanation 1 by 2did, 

{e-e, Explanation 2 wae added by sdid, 
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sub-section, unless the payment is made solely as compensation 
for loss of employment and not by way of remuneration for past 
Bervices : 


Provided that nothing herein contained shall render liable 
to income-tax any psyment froma provident fund to which the 
Provident Funds Act, 1925, applies, or any payment from ao re- 
cognised provident fund within the meaning of Chapter IXA if 
such payment is exempted from payment of income-tax under 
the provisions of Chapter IX A, or any payment from an approv- 
ed superannuation fund within the meaning of Chapter IXB 
made on the death of a beneficiary or in lieu of or in commuta- 
tion of an annuity, or by way of refund of contributions on the 
death of a beneficiary or on his leaving the employment in con- 
nection with which the fund 1s established. 

Provided [a] further that the tax shall not be payable in 
respect of any sum deducted from the salary payable by or on 
behalf of the Crown to any individual, being a sum deducted in 
accordance with the conditions of his service for the purpose of 
securing to him a deferred annuity or of making provision for his 
wife or children, provided thatthe sum so deducted shall not 
exceed one-sixth of the salary. 

(o] Provided further that where tax its deductible at the 
source under section 18, the assessee shall not be called upon to 
pay the tax homself unless he has received the salary without 
such deduction. [(b] 

(2) Any income which would be chargeable under this head 
if paid in British Indis shall be deemed to be so chargeable 1f 
paid to a British subject or any servant of His Mayeaty in any 
part of India by or on behalf of the Crown or bya local autho- 
rity established in exercise of the powers of the Crown Represen- 
tative or the Central Government on that behalf. 


Note.—The Statement of Onjests and Reasons says --“Section 7 which deals 
with income under the head Salaries’ 14s here amended so as to make sums; due 
under that head liable onthe date when they are due whaether prid or not. Ad- 
vatices and loans of euch income are deemed to be salary due on the date when 
received. The object cf this amandment is to defext evasion by postponing 
drawal of salary or by taking advances or loans. 

Eeplaaation 2 read with the definition of ‘income’ in clause 2 (d) nulli- 
fies for the future in respect of the payments with which 1t dealsthea effect of the 
Privy Council jecision in the Shaw Wallacs Caxe (6 I TO, 17) To mitigate 
the hardship that would be caused by assessing accuthulated payments of this 
kind at the rate applicable to the total incoma of the year of receip§ an amends 


[a] The word further” was inserted by the Amending Act (VIT of 1939), 
* [b-d] This provieo was inserted by shed. 





Bz. 8~9 ] TaxaBie tréomé 23 


8. The tax shall be payable by an assessee undér the head 

“Interest on securities” in respect of the 

_Interest on secur: interest receivable by him on any security of 

bles. the Central Government or of a Previncial 

Government, or on debentures or other secu- 

rities for money issued by or on behalf of a local authority or a 
company : 

[a] Provided that no income-tax shall be payable under this 
section by the assessee in respect of any sum deducted from such 
interest by way of commission by a banker realizing such interest 
on behalf of the assessee « [b] or «nm respect of any interest payable 
on money borrowed for the purpose of investment in the securrttes 
by the assessee except interest chargeable under this Act which is 
payable without Britesh Indta, not being anterest on a loan issued 
for public subsceri, tion before the 1st day of Aprrl, 1988, unless 
an respect of anterest which rs so chargeable tax has been paid or 
deducted under section 18, or unless there 1s a person in British 
India who may be appointed an agent under section 43 in respect 
of such enterest [b]. 


Provided further that no income-tax shall be payable on the 
interest receivable on any security of the Government of India 
issued or declared to be income-tax free 


Provided, further, that the income-tax payable on the inter- 
est receivable on any security of a Provincial Government issued 
income-tax free shall be payable by that Provincial Government, 

9. (1) The tax shall be payable by an assessee [c] under the 

head‘ Income from Property’{c]1m respect of the 

Property. bona fide annual value of property consisting 
of any buildings or lands appurtenant thereto 

of which he 1s the owner, other than such portions of such pro- 
perty as he may occupy for the purposes of [d] any business, pro- 
fession or vocaticn carried on by him the profits of which are 
assessable to tax [da] subject to the following allowances, namely:— 

(1) where the property is in the occupation of the owner, or 
where it1s let to a tenant and the owner has undertaken to bear 
the cost of repairs, a sum equal to one-sixth of such value ; 

(iz) where the property is in the occupation of a tenant who 
has undertaken to bear the cost of repairs, the difference between 


{a] This proviso was inserted by the Indian Income-tax (second Amend- 
ment) Act, 1933 (XVIII 1933). 
(4-b] These words were added by the Indian Income tax (Amendment) Act, 
1939 (VII of 1939),5 9. 
- {o-c] These words were substituted for the words “under the head “Property” 
by 62d, s. 10. | 
(dd) These words were substituted for the words “his business” by sbid. 
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such value and the rent paid by the tenant up to but not exceed- 
ing one-sixth of such value ; 


(iz) the amount of any annual premium paid to insure the 


property-against risk of damage or destruction ; 


Old. 

(tv) where the property 1s 
subject to a mortgage, or other 
capital charge. the amount of 
any interest on such mortgage 
or charge ; where the property 
is subject to a ground, rent, the 
amount of such ground rent ; 
and where the property has 
been acquired with borrowed 
capital, the amount of any 
interest payable on euch capital 
and not specifically charged 
upon the property itself. 


New 

(tv) where the property is 
subject to a mortgage or other 
capital charge, the amount of 
any interest on such mortgage 
or charge ; where the property 
18 subject to an annual charge 
nct being a capital charge, the 
amount of such charge ; where 
the property is subject to 8 
ground rent the amount of such 
ground rent; and where the 
property has been acquired, 
constructed, repaired, renewed 
or reconstructed with borrowed 
cap:tal, the amount of any 
interest payable on such capital: 

Provided that no allowance 
shall be made in respect of any 
interest or annual charge pay- 
able without British India and 
chargeable under this Act, not 
being interest on a loan issued 
tor public subscription before 
the Ist day of April, 1938, 
except interest or a charge on 
which tax has been paid or 
from which tax has been de- 
ducted under section 18 or in 
respect of which there is an 
agent for the payee in British 
India who may be assessed 
under section 48 ;”; 


(v) any sums paid on account of land-revenue in respect o 


the property ; 


ore 


(yi) in respect of collection charges, a sum not exceeding the 


prescribed maximum ; 
O 


(vit) in respect of vacancies, 


New 
(viz) 1n respect, of vacancies, 


such sum as the Income-tax that part of the net, annnal 
Officer may determine having value, after deducting the fore- 
regard to the ciroumetances of , going allowances, which is pro- 
the case ; portional to the period during 


eS ee SD * 
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which the property iswholly 
unoccupied or, where the pro- 
perty as let out in parts, that 
portion of the net annual value, 
after deducting the foregoing 
allowances appropriate to any 
vacant part, which is propor- 
tional to the period during 
which such part is wholly 
-_ ; unoccupied ,” 
[a] a a * % 
we wee ge OY we Aye 1 a ee tA ph ye 
la] The prpvisq oxitted by tha Amending Act (VII of 1939), stood thus <7, 

Provided that the aggregate of the allowances made under this sub-seation 
shall in no case exceed the annual value. |, re abet 

. (2) For the purposes of this section, the expression “annual 
value” shall be, deemed fo mean the sum for which ,the property 
might reasonably be expected to let from year to year; 
_, :, Provided that, where the property 1s in the occupition of the 
owner for the purposes, of, his own residen¢ge, such sum, shall, 
for the purposes of this section,, ba, deqmed not to exceed ten 
per cent. of the total income of the owner. | . fae 2 ae 

[bj (3) Where property,zs owned, ,by two, or, more persons and, 
their respective shares are definite and ascertawnable, such.persons 
shall notin res at of such property be assessed as an association, 
of persons, but the, share of each such person,in the uncome fr 
the property as computed wn accordance with this section shal 
be included in his total encome. [b] 

Nate.— The Statement of Objects and Reasons says — 
sa panea-sectsog (q),— The exemption,givan to property ocoupied for business 
purposes is restrigfed to property occupied for the purpose of an assessable 
business, profession, Qr vocation. — 


43 + 


Sub sectron (2) (ov). —At present interest on any. capital. charge on the pro 
nawx.is ellowed.ayen, thongh the capital wea borrowed for private purposes, and 
interest op, capital, borrowed for the, purpose of acquiring she, property 1s, gllowed 
eyan, ¢hough there is, po.charge onthe property., The amended clauge, (iv) alters 
the parition:se as to alloyonly interest on, 9 sbarga to, whigh the property was 
aubyect 6 thy tizpe of acquisition by,fhe agspasee and interest, pp capital, borrqws 
ed for the purpose of acquizging, ranainng rene wing,or reconabrpoting the property, 
It.further allows+what is not now allowed—-an annual charge not being a capital 
charge to which the property was subject atthe time of its acquisition by the 


C BOC Cats SAS LD bahay br 15 eal tt or ea with, 
[ana] The proviso was omitted by the Amending Act (VII of 1939), 


ia Sub-seotion (3) was added by sd:d, 
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In order to secure that tax shall be collected on such interest or charges pay- 
able outside British India it is provided that no allowance shall be made in 
respect of them unless tax has been deducted therefrom. There is a similar pro 
vision in section 10 and sestion 12, Interest on a public loan issued before 1st Apri! 
1933 is excepted. The proviso to sub-section (1) which restricts the allowances 
in respect of property to the amount of the annual value is deleted As a result 
@ loss on property willbe allowed. The proviso to sub-sestion (2) which res- 
tricts the annual value of owner occupied property to 10 per cent. of its owner's 
total income is aleo deleted. This amendment remedies the present anomaly of 
the annual value of the property varying with the assessee's other income. 

Sub-sectron (3)—Property 18 often owned jointly by persons with definite 
shares and the High Courts have held that such persons are assessable on the 
income from the property as an association of individuals. This amendment 
provides that such persons shall not be assessed as an association but that their 
shares will be included in their individual assessments.” 

Sub section (1) (iv)—‘‘Is”—"On which tax has been paid ot’’—The word “ia” was 
substituted for the words “was at the time of its scquisition by the assessee’ as 
re-drafted by the Bill by the Select Committee in both the places where they 
occur. Tho effect 1s to secure: as the Ast does at present, that the allowance is 
claimable no matter when and for what purpose the mortgage or change arises. 
The words “on which tax has been paid or’’ were inserted by the Select Com- 
mittee and are intended to make 16 clear that the payment of tax referre1 to is 
not confined merely to cases 1n which payment has been made by deduction 
under section 18 (Report of the Select Commuttee). 

Sab-section (1) (vii)—Sub-section (1) (vi1) was inserted by the Select Com- 
mittee to remove the discretion formerly given to the Income tax Officer to deter- 
mine the amount of the allowance to be made in respect of vacancies. 


10. (1) The tax shall be payable by an assessee under the 
head [6] “Profits and gains of business, pro- 
(a] Buseness, profession fesston or vocation [b] in respect of the pro- 
or vocation. |a] fits or gains of any [a] bwsiness, profession or 
vocation [a] carried on by him. 
(2) Such profits or gains shall be computed after making the 
following allowances, namely :— 


(zt) any rent paid for the premises in which such [a] dust- 
ness, profession or vocation [a] 1s carrred on provided that when 
any substantial part of the premises is used as a dwelling-house by 
the assessee, the allowance under this clause shall be such sum as 
the Incdme-tax Officer may determine having regard to the fe] 
proportional annual value of the part [c] so used ; 





[a~a] These words were substituted for the word “Business” by she Amend 
ing Act (VII of 1939), s. 11. 


[g~-b) “hese words were substituted for the word “‘business” by sd. 


[c-c] The words “proportional annual value ofthe part” were substituted 
for the words “proportional giart”’ by ibid, 


ah 
be 
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(ii) in respect of repairs, where the assessee is the tenant 
only of the premises, and has undertaken to bear the cost of such 
repairs, the amount paid on account thereof, provided that, if any 
substantial part of the premises is used by the assessee as & dwell- 
ing house, @ proportional part only of such amount shall be 
allowed ; 


(tz) in respect of capital borrowed for the pairposes of the 
[a] business, profession or vocation [a] [b] * * * the amount of 
the interest paid. 


[c] Provided that no allowance shall be made under this 
clause in any case for any interest chargeable under this Act 
which is payable without British India, not being interest ona 
loan issued for public subscription before the 1st day of April, 
1988, except interest on which tax has been pard or from which 
tax has been deducted under section 18 or in respect of which 
there is an agent in British India who may be assessed under sec- 
tion 48 or, in the case of a firm, for any interest paid to a part- 
ner of the firm. (c] 


Explanation.—Recurring subscriptions paid periodically by 
shareholders or subscribers in such Mutual Benefit Societies as 
may be prescribed, shall be deemed to be capital borrowed within 
the meaning of this clause ; 


(iv) 1m respect of insurance against risk of damage or des- 
truction of buildings, machinery, plant, furniture, stocks or stores 
used for the purposes of the [a] business, professtonor vocation, [a] 
the amount of any premium paid; 


(v) in respect of current repairs to such buildings, machi- 
nery, plant, or furniture, the amount paid on account thereof ; 


(vt) in respect of depreciation of such buildings, machinery, 
plant, or furniture being the property of the assessee, a sum equiva- 
lent to such percentage on the [d] wretten down value thereof [d] 
as may in any case or class of cases be prescribed : 


Provided that— 
(a) the prescribed particulars have been duly furnished ; 





[a-a] These words were substituted for the word “Business” by the Amends 
ing Act (VII of 1939). 
[4) The words “where the payment of interest thereon is not in any way 
dependent on the earning of profits” were omitted by shed. 
. {o-c] This proviso was added by «did. 


. [d-d| The words “written down value thereof’ were sybstituted for the 
words “original gost thereof to the assessae’ by ib4d. ; 


rn ey 


in any year [a] ndt betiig a yea? wheth' ended’ prior t 
of April; 1939 [a} owing to'thére being nd’ profits’ br gait 
able fot that year, of owitig'! £6 ‘the * ofits’ | 

being less'than the allowance, thé allowande ot parr of the 


(6) where full effect cannot be given to any such A 
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[Gaye oy 
ANCE 
st da 
at or Adu nae 
or gains chargeable 
eal 


} the 


shot td which effect has not béét given, asthe Gabe ‘maybe, shal 
be added to the amount of the allowance for depreciation’ for the 
following year and deemed to be part of that allowance, or, if here 
{s ho such allowance for that year, be deemed to be the allowante 
for that Year, and so on for succeeding years ; an , 


(c) the aggregate of all such allowances mad 
or any Aoct:repealed Kereby, or under the Tadan’ ‘ 
1886, shall, 18 no cade, exceed the'okiginal coat to thd ‘dssbisea’ of 
the buildings, machinery, plant, or furniture ais'thé caze may ‘be > 


* Old.’ 

(vit) in respect of any machi- 
nery’ or plait which, ‘in congé- 
quence of its having béctime 
obsolete, has beeh' sold oF @is- 
carded, the difference between 
the original cost to the assessee 
of thé machinery of plant’ as 
reduced by the aggregate of the 
allowances made in respect of 
a under clause (22), 
or any Act repesled heréby, or 
the’ Tndian’ Income-tax Act, 
1886,'an'd the dmount for which 
the machinery or plant 1s actu- 
ally sold, or it8 scrap value ; 


under his Act 
néome-tax Act, 


? 
New. 
fo\(vez) in respect of any machi 
nery or'plant which ‘has’ been 
sold dr’ diddarded, the “amoun 
by which “thé - written’ “down 
value of the niachinery or plant 
exceeds thé amount for which 
the machinery or ‘plant is actu- 
ally sold of its scrap ‘valae : 
Provided that such amount 
is actually written off in the 
books of the assessee : - 
' Provided further that where 
the amount for which any such 
machinery or plant 18 sold ex- 
ceeds the written ‘down ‘value, 
the exééss shall be” dedmed ‘to 
be profita‘of the previous year 
in which the sale took place;”,d 


[c] (vi¢d) in respect of animals which have beea used for the 


die 


ence between the original cost to the assessee of f 


porpxe: of the business otherwise than ag stock in trade and have 
or become permanently useless for such pur poses, the djffer- 


‘é“anitials ‘and 


the amount, if any, realised in réspect of the Carcasses of animals ; 
(iz) any sums paid on account of land-revenue, local rates or 


municipal taxes in respect of such part of the premises as, ‘ 
for the ‘purposes of thd (d]business, Profession dF vocation ; 


uged 






{a-~a] These words were inserted by the Indian Income-tax (Amendment) 
roy ba + teat? Seu btae os wine ah, 


Aot, 1939: (VEE of £939).0 07” 


(6 b) Clause (vz2) was substituted by zb:d 
[o| Clauses (vsea), (vse) are (veeea) were renumbered as clauses (ysss}, (rz) 


and (a) by sd1d. 


x:td-g@4 The worde “business: profession or vocation” were sudstitut 
word ‘business’ by the Amending: Aes (URL of 1939), ~ 


far the 
ayn EY° wa 1a ag OF he 
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(z) any sum paid toan employee as Dae oy commission 
r seryiges rendered, where such sym wan { bays n ppy- 
A fo him a8 ros or dyidend if it had not ; A wa ee bonug 
of cqmmissjon : : 
Provided that the amount of the bonus or commission is of a 
reasonable ampunt with reference to—- 
(a) the pay of the emp!oyee and the conditions of his service ; 
(5) the profits of the business, profession or vocatton for 
fhe year in question ; and | 
(c) the general practice in similar [a] busemesses, professions 
or vocations ; [a] 


- (tv) when the aggessee’s accounts in respect of any part 
f hig business, profession or vacation are not kept on the cash 
baie such sum, in respect of bad and doubtful debts, due to 
the pssessee in respect of that part of his business, profession or 
vocation, and in the case of an qassessee carrying on a banking or 
money-lending businesr, auch sym in respect of loans made in the 
dinary course of such business as the Income-tax Officer may 
papel to be irrecoverable but not exceeding the amount actu- 
ally written off as irrecovexable in the books of the assessee . 
Provided thatuf the amount ultimately recovered on any 
guch debt or loan is greater than the difference between the 
Whole debt or loan and the amount so allowed, the excess shall 
he deemed to be a profit of the year in which it 1s recovered, and 
es the deficiency shall be degmed to be a business expense of 
as year [b); 

(xz) any expenditure [c] “(not being on the nature of capital 
enpendeture or personal expenses of the assessee) laid out or ex 
pended wholly and exclusively for the purpose of such business, 
profession or vocation.’ {c] 


Note —The proviso inserted by the Amending Act (III of 1928) to original 
ol. (1x) and now omitted by the Amending Act (VII of 1939) runs thus — 

Provided that nothjng in clause (v272) or clause (2x) shall be deemed to 
anthorise the allowance of any sum paid on account of any cess, rate or tax levied 
on the profits or gains of any business or assessed at a proportion of or otherwize 
on the basis of any such profits or gains. 


baal 


b 


rar a a aa aaa 

[a-a] The words “‘businesges, professions or vocations’ were substituted for 
the, word “businesses” by the Amending Act (VII of 1939). 

(bb Clause (xi) was, inserted by the Amending Act (VII cf 193). ) 
[e-c Clause (1x) was renumbered ag clause (x11) and the wordsin “ "' in 
this clause as so renumbered were snbst)tuted forthe words “(not be'ng in the 
nature of capital expenditure) incurred solely for the purpose of earning sgoh pron. 
fitg.or gains by 10;4, 
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Old. 

(3) In sub-section (2), the 
word “paid” means actually paid 
or incurred, according to the 
method of accounting upon the 
basis of which the profits or 
gains are computed under this 
section. 


m, 


” , 


(Ogap. Tif 


New 

[a]“(3) Where any building, 
machinery, plant or furniture 
in reapect of which any allow- 
ance ia due under clause (iv), 
clause (v), clause (vi) or clause 
(vii) of sub-section (2) 1s not 
wholly used for the purposes of 
the business, profession or voca- 
tion, the allowance shall be res 
tricted to the fair proportional 
part of the amount which 
would be allowable if such build- 
ing, machinery, plant or furni- 
ture was wholly so used. 

(4) Nothing in clause (ix) or 
Glause (xu) of sub-section (2) 
shall be deemed to authorise 
the allowance of any sum paid 
on account of any cess, rate or 
tax levied on the profits or 
gains Of any business, profession 
or vocation or assessed at a 
proportion of or otherwise on 
the basis of any such profits or 
gains; and nothing in clause 
(x11) of sub-section (2) shall be 
deemed to authorise— 

(a) any allowance in respect 
of a payment which is charge- 
ab'e under the head ‘Salaries’ 
if 16 1s payable without British 
India and tax has not been 
paid thereon nor deducted 
therefrom under section 18; or 

(6) any: sllowance in respect 
of any payment by way of inter- 
est, salary, commission or re- 
muneration made by a firm to 
any partner of the firm;or 

(c) any allowance in respect 
of a payment toa provident or 
other fund established for the 
benefit of employees unless the] 


Seah Se thee as pk : 
'a] Sub-sections (3) to (7) were substituted for sub section (3} by the Indian 
Income-t:x (Amendmend) Act, 1939 (VII of 1939). 
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emp'oyer has made effective 
arrangements to secure that tax 
shall be deducted at source from 
any payments made from the 
fund which are taxable under 
the head ‘Salaries’. 


(5) In sub-section (2), ‘paid. 
means actually paid or incurred 
according to the method of ac- 
counting upon the basis of 
which the profits or gains are 
computed under this section ; 
‘plant’ includer vehicles, books, 
scientific apparatus and surgical 
equipment purchased for the 
purposes of the business, pro- 
fession or vocation ; and ‘written 
down value’ means— 


(a) in the case of assets ac- 
quired in the previous year, the 
actual cost to the assessee ; 


(b) in the case of assets ac 
quired before the previous year 
but after the commencement of 
the Indian Income-tax (Amend- 
ment) Act, 1939, the actual cost 
to the agsessee less all deprecia- 
tion allowable to him under 
this section ; 


(c) in the case of assets ac- 
quired before the commence- 
ment of the Indian Income-tax 
(Amendment) Act, 1939, the 
actual cost to the assessee less 
for each financial year since ac- 
quisition the amount of depre 
ciation applicable to the assests 
at the rates in force for each 
such year since the Ist day of 
April, 1922, and at the rates in 
force on the Ist day of April, 
1912, for each such year prior 
to that date : 


hy) 


: ew hth bas 
far tnoian fNcome-—fax Aor, 1922 
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( Ona. itt 
New 


Provided that where the pro- 
visions of the pfoviso to sub- 
section (2) of section 26 are 
applicable, the actual cost to the 
ascessee referred to in clauses (a), 
(5) and (c) shall be the actual 
cost to the person succeeded in 
the business, profession or voca- 
tion 


Provided further that there 
shall not be so deducted from 
the actual cost any depreciation 
allowance or pait of any depre- 
ciation allowance which was 
due for @ year which ended 
prior to the Ist day of April, 
1939, but to which full effect 
was not given owing to the ab 
sence of profits or gains charge- 
able for that year, or owing to 
the profits or gains s9 charge- 
able being less than the allow- 
ance. 


(6) A trade, professional! or 
similar association performing 
specific services for ita mem- 
bers for remuneration definite- 
ly related to those services shall 
be deemed for the purpose of 
this section to Garry on business 
in respect of those services, and 
the profits and gains thereform 
shall be lable to tax accordingly. 


(7) Notwithstanding anything 
to the contrary contained in 
section 8, 9,10, 12 or 18, the 
profits and gains of any business 
of insurance and the tax pay- 
able thereon shall be computed 
in accordance with the rules 
contained in the Schedule to 
this Act.” 


Sxo. 16 | futanre tycome 33 


Note.—This section is considerably amended by the Ameniing Act, VII of 
1939. The amendments made are shown 1n italios. With regard to these amend» 
ments the Statement of Objects and Reasons says :— 

“Sub-sectton (1) briags moome from professions and yooations under the 
same head as incomg from business. 

Sub-sectson (2) (222) allows interest on capital borrowed for the purposes of the 
business subject to the condition that the payment of interest 1s not in any way 
dependent on the earning of profits, The amendment deletes this latter oondition 
bué withdraws the allowance to a firm in the case of interest paid to a partner 
and to any assessee in the case of interest payable without British India (not 
being on a public loan issued before 1st April 1938) except interest from which 
tax has been deducted. 

“Syb-section 2 VI, ag amended, alters the basis upon which depreciation 
allowance 18 to be calculated from the original cost” to the original erst less the 
sums previously allowed for depreciation, and except in the case of unabsorbed 
depreciation which the assessee 1s entitled at the commencement of the amend- 
ing Act to carry forward to a succeeding year, 16 treats depreciation on the same 
footing as any other expense of the business Consequently depreciation for any 
year subsequent to the commencament of the A nending Act can only be carried 
forward for as long as any other loss can be carried forwird. Bat the unabsorbed 
depreciation at the commencement of the Amending Act may becarriei forward 
until fully allowed and 1s to be sllowed before the depreciation due in respect 
of subsequent years, 

It 1s found in practice that frequently the assessee writes off in his accounts 
much Jess than the amount of depreciation at the prescribed rates. Proviso (8) 
to section 10 (2) (v2) has therefore been amended so as to restrict the allowance 
for depreciation to the amount written off 10 the asse3see s accounts. 

Sub-sectron (2) (viz) prescribes the allowance for machinery or plant sold or 
discarded 1n consequence of its having become obsolete This allowance is now 
to be given in respect of any machinery or plant sold or discarded and is to be 
the difference between the excess of the written down value over the sale price 
or scrap value provided that this amount 1s written off inthe books of the assessee, 
Any excess of the sale price or scrap value over the written down value is to ba 
treated as an assessable profit, 

Sub sectson (2) (xt) is a new provision, which gives an allowance in respect 
of bad and doubtful debts written off 1n the accounts of the assessee. 

Five new sub-sestions (3), (4), (+), (6) and (7) are added in section 10 after 
sub-section (2). 

Sub-sectron (3) givas in the case of assets not wholly used for the purposes 
of the business a proportionate part of the allowance for imsurance premia, re- 
pairs, depreciation and obsolescence. 

Sub-sectzon 4 repeats the present proviso to section 10 (2) (sx) forbidding 
the allowance of cesses, rates or taxes on business profits and also forbids (a) the 
allowance of sums chargeable under the head “salaries if payable without Britigh 
India” and tax is not deducted therefrom, (b) payments by a firm to any partner 
and (c) payments by an employer to a Providens or other sach fund if he has not 
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be effective arrangements to have tax deducted from payments made from the 
und. 


The disallowance of salary payments abroad is repeated in section 12 (2) 
proviso (c) The disallowance in respect of Provident Fands is necessary because 
In practice it is found that payments of accumulated balances from such fund are 
made abroad and ths Income-tax authorities have no means of recovering tax on 
them 

Subd- section (5) contains definitions the chief of which is the definition of 
“written down value” for the purpose of depreciation and obsolescence allowances. 
“Plant’ is defined as including books purchased for the purpose of the business, 
profession and vocation. 

Sub-sectron (6) makes hable to tax the profits of a trade, professional or 
wimilar association performing services for its members for remuneration. 

Sub sectton (7) repeats sub-section (3) of section 11.” 

The report of the Select Oommittes says "— 


“The first change in sub-clause (b) improves the wording of clause (2) of sub- 
section (2) of section 10 of the Act. The verbal change indicated in the proviso 
contained in sub-clause (b) (22) cf the Bill has the same purpose as the similar 
change already referred to in clause 9 and to be found also in our revision of 
clause 12. The other change indicated in clause (10) (6) (232) of the Bill has the 
effect of altering the proposals relating to depreciation which were contained in 
the Bill. Taken along with the second proviso now added to the definition, contain: 
ed in sub-section (5) of section 10 of the Act, of the words “written down value’ 
this alteration substitutes for the proposals regarding depreciation contained in 
the Bill provisions which remove the restriction of depreciation to the amount 
written off in the books of the arssessee, remove the restriction to six years of the 
carry forward of depreciation, and secure that depreciation, which is unabsorbed 
at the time when the law is changed shall not be deducted from the original cost 
of plant, machinery, etc., in arriving at the written duwn value, The effeot of this 
provision 1s to spread the writing off the unabsorbed depreciation over a longer 
‘period. ‘Ihe proposals contained in the Bill limited the amount of depreciation 
to the amount written off in the books of the assessee and treated depreciation 
arising after the change of the law as a loas like other losses, so that it could be 
carried forward only for 81x years. Depreciation unabsorbed at the time of the 
change of the law was to be curried forward withous time limit until it was 
absorbed but was to be deducted from, that it 1s to say, allowed against, profits 
‘before any further allowance for depreciation was to be‘made for any particular 

year subsequent to the change of the law. 


Government have given us an assurance that the naw rates consequent on 
the’ changé from the cost basis to the written down basis will be disoussed ‘with 
the interests concerned before they are fixed, and that the new provisions will 

“not be brought into operation until the rates have been so fixed, 

‘The main change made in clause (xi) of sub- section (1) of the Aot as arnendéd 
by clause 10 (2) (vi) of the Ball, makes it clear that irrecoverable Joans in a bank- 
ane or nioney lending business are to beallowed for. A minor drafting change ‘is 

9'made, 
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The re draft of section 10 ‘2) (xii) of the Act contained ip clause 10 (b (vii) 
of the Bill substitutes the wording of the Engliah Act for the warding adopted in 
the Indian Act. 

The words now ingerted in the new sub-section (4) of section 10 of the 
Act, as substituted by clause 10 (c) of the Bull, provide for she grant of some 
relief, now that the system of taxation is changed to the accrual basis, where 
double income-tax relief is not given in the country where the profits soorue or 
erise. The second change shown in the sub-section is similar to that already 
tefarred to in connection with clause 9, and found also in clause 12, 

In the new sub-section (5) of section 10 of the Act in addition to the change 
already referred to 1n the definition of “written down value’ we have inserted a 


reference to vehicles in the definitio: of “plant” and we have made a yerbal 
change of the word “allowed” to the word “allowable”. 

We have also added a proviso, already referred to in our remarks aboye on 
clause 10 (d) (222), to ensure that depreciation allowance due for a yeat prior to 
the change of the law but unabsorbed shall not be deducted from original cost in 
arriving at the written down value. 

The new sub-section (7) which has bean added to section 10 bas the object of 
including in the Act and placing on a statutory basis the provisions relating to the 
computation of the profits and gains of ineurance business which were formerly 
contained in rules made by the Central Board of Revenue under the power coh- 
ferred py section 59 of the Act.” 


Il. Omztted. 
Note.—Seccion 11, omitted by the Amending Act VIT of 1939, stood thus *—~ 
11, (1) The tax shall be payable by an asaeszee 
Professional earn- under the herd ‘ Professional earnings’ in respect of 
ings. the profits or gains of any profession or vocation fol- 
lowed by him. 
(2) Such profits or gains shall be computed after making the following 
allowances, namely —— 
(2) any expenditure (not being in the nature of capital expenditure) incurred 
solely for the purposes of such profession or vocation, and not being personal 
expences of the assessee , 


(22) in respect of depreciation of buildings and depreciation and obsolescence 
of machinery, apparatus, appliances, plant, furniture or other capital assets being 
the property of the assessee and used solely for the purposes fof such profession or 
vocation, the allowances specified in clauses (vz) and (vz2) of sub-section (2) of 
section 10 subject to all the conditions snecified in those clauses. 


(3) Professional fees paid 1a any part of India to a person ordinarily resi- 
ent in British India shall be daemed to ba profits or gains chargeable under 
this head. 

[2. (1) The tax shall be payable by an assessee under the head 

[a] «ncome from other sources [a] in respect 
Other sources. of income, profits and gains of every kind 
[b] which may be included in his tutal in- 

come [b] (if not included under any of the preceding heads). 





[a—a] The words “incomefrom other sources’ were substituted for the words 
“other sources” by the Indian Income-tax (Amendment) Act, 1939 (VII of 1939). 

(b-b] These words were substituted far the words “and fram every seuroe 
to whioh this Act applies” by idéd. 
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(2) Such income, profits and gains shall be computed 
after making allowance for any expenditure (not being in the 
nature of cspital expenditure) incurred solely for the purpose of 
‘making or earning such income, profits or gains. 

[a] Provided that noallowance shall be made on account of— 

(a2) ny personal expenses of the assesses, or 

, (0) any interest chargeable under this Act which is payable 
without British India, not being interest on a loan issued for pub- 
lic subscription before the 1st day of April, 1938, or not being 
interest on which tax has been paid or from which tax has been 
deducted under section 18, or 

(c) any payment which 1s chargeable under the head ‘Salaries,’ 
if it is payable without British India and tax has not been paid 
thereon nor deducted therefrom under section 18.” [a] 

[b] (83) Where an assessee lets on hire machinery, plant or 
furniture belonging to him, he shall be entitled to allowances in 
accordance with the provisions of clauses (2v), (v), (vz) and (viz) of 
sub-section (2) of section 10 [2] 


Sab-section (2)—This subssection as amended disallows interest (other than 
interest on a public loan issued before 1-t April 1933) and ‘salaries’ payble with= 
out British India from which tax has not been deducted. [Compare amended 
section Y (+) (2v) proviso, clause 9, 1. (2) (222), proviso and 19 (4) (a)]. 

Sub-section (3)—Tois ‘sub sestion 1s new. It grants depreciation on 
machinery, plant and furniture let out on hire. If the business of the assessea 
is letting machinery, plant and furniture on hire he will be entitled to the allow- 
ance under the provisions of section 10 (2) (vz), 

[c] 12A. Where a managing agent of a company is liable 
under an agreement made for adequate con- 
Managing agency com- sideration to share managing agency com- 
mission, mis10n with a third party or parties, the 
said agent and the said party or parties shall 
file a declaration showing the porp?rtion in whish such com- 
mission is shared between them, and on proof to the satisfaction 
of the Income-tax Officer of the facts contained in such declara- 
tion such agent and each such party shall ba chargeable only on 
the share to which such agent or party 1s entitled under the 
agreement [c] 

Note.— This section is new and was inserted by the Select Commitee. It 
introduces into the Act a new provision for the special case in which managing 
agency commission 13 shared among tw) or more regipients and provides a 
means by which each of the recipients may be charged only on the share which 
he is atually entitled to recsive (Report of the Select Commuites). 


{a—a] Lhese words were substitu ed by the Amending Ast (VII of 1939), 


[b-b Sub-seotion (3) was inserted by 2bed. 
. loc} Section 124 was inserted by tbsd, 8. 14, 
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13. Income, profits and gains shall be computed for the 
purposes of sections 10 [a] * * and 42 in ao- 
cordance with the method of accounting re- 
gularly employed by the assessee ; 

Provided that, if no method of accounting has been regularly 
employed, or 1f the method emploved 1s such that, in the opinion 
of the Income-tax Officer, the income, profits and gains cannot 
properly be deduced therefrom, then the computation shall be 
made upon such basis and in such manner as the Income-tax 
Officer may determine. 


Method of accounting. 


14. (1) The tax shall not be payable by 
Exemptions of a gene- an assessee 1n respect of any sum which he 


ral natules 


family. 
Old. 


(2) The tax shall not be pay- 
able by an assessee in respect 
of— 

(a) any sum which he re- 
Geives by way of dividends as 
a shareholder in @ COmpany 
where the profits or gains of 
the company have been assessed 
to income-tax ; or 

(6) such an amount of the 
profits or gains of any firm 
which have been assessed to 
income-tax as 18 proportionate 
to his share in the firm at the 
time of such assessment}; or 

(c) any sum which he re- 
ceives as his share of the profits 
or gains of an association of 
individuals, other than a Hindu 
undivided family, company or 
firm, where such profits or 
gains have been assessed to 
income-tax. 


receives 88 &® member of a Hindu undivided 


New. 


“(2) [b ] The tax shall not be 
payable by an assessee— 

(a) If a partner of an un- 
registered firm, in respect of 
any portion of his share in the 
profits and gains of the firm 
computed in the manner laid 
down in clause (0) of sub-sec- 
tion (1) of section 16 on which 
the tax has already been paid 
by the firm ; or 

(6) 1f @ member of an asso- 
ciation of persons other than a 
Hindu undivided family, a 
company or @ firm, in respect 
of any portion of the amount 
which he 1s entitled to receive 
from the association on which 
the tax has already been paid 
by the association.” [0] 


Sub sectron (2)—This sub-section is new. The Statement of Objects and 


Reasons says ~~ 


“Sub-seotion (2) (2) exempts from taxation dividends of companies whose 


profits have been assessed to tax. 


This provision needed amendment as the 


result of a Privy Council decision that it exempts the whole dividend eyen when 





(a] The figures ‘11"’ were omitted by the Ameniing Act (VII of 1939), 
[5-b] Sub-section (2) was substituted by the Income-tax (Amendment) 


1939 (VII of 1939) section 16, 





are 
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cnly part of the Company's profits have baen taxed. Instead of amending it it 
bas been decided to delete it und amend sestion 16 (2) ani section 18 (5). The 
result of these changes will be that a divideni will no longar ba exemp6, It will 
be on the same footing as interest on securities and oredit for tha appropriate 
amount of tax on it willbe given in the assessment. Other sections affected are 
sections 48 and +9. 

Subsectson (2), Clauses (b) and (c) of section 14 exempt the proporbionats 
shares of the taxed profits of firms and associations of individuals. Sinoe it has 
been decided (section 23 (5)) to tax the partners of registered firms direstly, this 
sub-section as amended relates only to unregistered firms ani 1t exampts not the 
amount (which is now exempted) of the firm’s profits proportionate to the 
assessee’s sharethorein at tha time of makiig the assessnant bt tha portion of tha 
firm's taxed profits which the assessee 1s entitled to receive. This change is made 
in pursuance of a decision to take as the basis for 1nco ne-tax purposes the actual 
shares of the previous year. The same princip's haz been aljopted in amending 
s, 26. 

Sub-sectron (2) c) of section 14 ae now amended exempts not the amount 
which a member of an association receives but the amount that he is entitled > 
receive.” 

15. (1) The tax shall not be payable [a] an respect of any 
sums patd by any assessze to effect an in- 
Exemption in the case surance on the life of the assessee or on the 
of life insurances. life of a wife or husband of the assessee or 
an respect of acontract for a deferred an- 
nutty on the life of the assessee or on the life of a wife or husband 
of the assessee, [a] or as &@ Contribution to any Provident Fund t0 
which the Provident Funds Act, 1925, [6] applies. 


[o] * * bal J % 


(2) Where the assessee 1s @ Hindu undivided family, there 
shall be exempted under sub-section (1) any sums paid to effect 
an insurance on the life of any male member of the family or of 
the wife of any such member. 

(3) The aggregate of any sums exempted under this section 
shall not, together with any sums exempted under the [d] second 
proviso[d] to sub-section (1) of section 7, and any sums; exempted 


{a—a] These words were substituted for the words “by @n agsessee in raspect 
of any sums paid by him to effect an insurance on hisown life or on the life of 
hia wife, or in respect of a contract for a deferred annuity on his qwn life oron the 
lite of his wife” by the Amending Act (VIT of 1939). 

[o The figures “1925” were substituted for the figures "1897" by ¢bid. 

{ce The portion repealei by the Indian Income-tax (Amendment) Act, 1924 
(XI of 1924) is omitted. 

(dd) The words “second proviso” were substituted for the word “proviso” 
by tha Amending Act (VII of 1939), s, 1% 

“ 
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under sub-section (1) of section 58-F exceed [a] in the dase of an 
individual, one-sixth of the total income of the assessee, or six 
thousand rupees, whichever is l:s3,and in the case of a Hindu 
undivided family, one-sixth of the total income of the assessee, or 
twelve thousand rupees, whichever 1s _ less. [a] 


Sub-eectton (3).—The Report of the Select Committee says :—— | 


‘‘ We have increased the limit imposed on sums exempted from inoome-tax 
by reason of payments for life insurance and contributions to Provident Funds 
from six thousand rupees to twelve thousand rupees in the sase of a Hindu 
undivided family.” 


Sub-sectron (4) —This sub-saction is new. ‘ This new provision prescribes 
that the foregoing exemption shall be given at the average of the rates applicable 
to the total income. This method of giving the exemption 1s based on the “slab” 
system which 1t is proposed to adopt in future in prescribing rates of income tax 
in the annual Finance Act Under the present system of r.tes of incomestax, tax 
is charged at the same rate on the whole income , under the slab system progres- 
sive rates are applied to successive slices of income. This is the system now in 
operation for the charge of super-tax. (Statement of Objects and Reasens). 


Old. . New 
16. (1) In computing the [b]16. (1) In computing the 
. total = 1n- Exemptions and ex- total in- 
Exemptions and ex come of  ojusions im determining COMe ofan 
culsions 10 determin- gnacse s€@ the total income assessee— 
ing the total income. sums ex- (a) any sums exempted under 
empted under the proviso to the second proviso to sub-sec- 


sub-section (1) of section ‘, the 
second and third provisos to 
section 8, sub section (2) of sec- 
tion 14 and section 15, shall be 
included. 

(2) For the purposes of sub- 
section (1), any sum mentioned 
in clause (a) of sub-section (2)of 
section 14 shall be increased by 
the amount of income-tax pay- 
able by the company in respect 
of the dividend received. 


tion (1) of section 7. the second 
and third provisoes to section 8, 
sub-section (2) of section 14 and 
section 15 shall be included ; 
(5) when the assessee is a 
partner of a firm, then, whether 
the firm has made a profit or a 
loss, his share (whether a net 
profit or a net-loss) shall be 
taken to be any salary, interest, 
commission or other remunera- 
tion payable to him by the firm 
in respect of the previous year 
increased or decreased respec: 
tively by his share in the 
balance of the profit or loss of 





{a-a] These words were substituted for the words “‘one-sixth of the total 


income of the assesses ” by sed. 


# 


6) Sub sections (1) and (2) were substituted by the Amending Act (VII of 
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the firm after the deduction of 
any interest, salary, commus- 
sion or other remuneration pay- 
able to any partner in respect 
of the previous year ° 

Provided that if bis share so 
computed isa loss, such loss 
may be set off or carried for- 
ward and set off in accordance 
with the provisions of section 24 

(c) alliancome arising to any 
person by virtue of a settlement 
or dispo ition whether revoc- 
able or not, and whether effect- 
ed before or after the commen- 
cement of the Indian [ncome- 
tax (Amendment) Act, 1939, 
from assets remaining the pro- 
perty of the settlor or disponer 
shall be deemed to be income 
of the settlor or disponer, and 
allincome arising to any person 
by virtue of a revocable trans- 
fer of assets shall be deemed to 
be income of the transferor . 

Provided that for the pur- 
poses of this clause a settlement, 
disposition or transfer shall be 
deemed to‘be revocable if it con- 
tain3 any provision for the re- 
transfer directly or indirectly 
of the income or assets to the 
settlor, disponer or transferor, 
Or in any way gives the settlor, 
disponer or transferor a right 
to reassume power directly or 
indirectly over the income or 
assets . 

Provided further that the ex- 
pression ‘settlement or disposi- 
tion’ shall for the purposes of 
this clause include any disposi- 
tion, trust, covenant, agreement 
or arrangement, and the expres 
sion ‘settlor or disponer’ in rela- 
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tion toa settlement or disposi- 
tion shall include any pereon by 
whom the settlement or disposi- 
tion was made: 

Provided further that this 
clause shall not apply to any in- 
come arising to any person by 
virtue of a settlement or disposi- 
tion which is not revocable for 
& period exceeding six years or 
during the lifetime of the per- 
son and from which incomé the 
settlor or disponer derives no 
direct or indirect benefit but 
that the settlor shall be liable 
to be assessed on the said in- 
come as and wheg the power to 
revoke arises to bim. 

(2) For the purposes of inclu- 
sion in the total income of an 
assessee any dividend shall be 
deemed to ba income of the 
previous year in which it 18 
paid, credited or distributed or 
deemed to have been paid, cre- 
dited or distributed to him, and 
shall be increased by the 
amount of income-tax (but not 
super-tax) payable thereon cal- 
culated at the rate applicable to 
the total income of a company 
for the financial year in which 
the dividend 1s paid, credited or 
distributed or deemed to have 
been paid, credited or distributed: 

Provided that when any por- 
tion of the profits and gains of 
the company out of which such 
dividend has been paid, credit- 
ed or distributed or deemed to 
have been paid, credited or dis- 
tributed was not hable to in- 
come-tax in the hands of the 
company, the jpocome-tax to be 


‘Ue 
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added under this section shall 
be calculated upon only such 
roportion of the dividend as 
he amount of the profits and 
gains of the company liable 
to income-tax bears to the 
total profits and gains of the 
company.” 

[a](3) In computing the total income of any individual for 

the purpose of assessment, there shall be included— 


(a) so mach of the income of a wife or minor child of such 
individual as arises directly or indirectly— 

(¢) from the membership of the wife in a firm of which her 
husband 18 @ partner ; 

(it) from the admission of the minor to the benefits of part- 
nership in a fifm of which such individual is a partner ; 
' (aa) from assets transferred directly or indirectly to the wife 
by the husband otherwise than for adequate consideration or in 
connection with an agreement to liva apart, or 
' (av) from assets transferred directly or indirectly to the minor 
é¢hild, not being a married daughter, by such individual [b] other- 
wise than for adequate consideration [6] ; and 


_ {b) so much of the income of any [c] person or association of 
persons (cj)(d] “ * * as arises from assets transferred [e lother- 
wrse than for adequate consideration to the person or assocration(e] 
by such individual [f] for the oenefit of his wife or a minor child 
dr both 7] 
i Note —This section spacifies certain sums which are to be inoluded in “total 
theome.” It 1s amended by the Amending Act, VII of 1939, in the following ways — 
Sub-sectron (1) (b), & new provision, prescribes the way in which the share 
(whether profit or loss) of a partner in a firm is fio ba ogun puted ‘his method of 
domputation follows the amendment of section 10 (4) (b), disallowing in the 
irm's acseasment payments to partners 


(a| Sab-seotion (3) was inserted by'the Amending Act (IV of 1937), 

{ib} These Words were added by the Amending Act (VII of 1939). 

{c~v} These words were substituted for the words “association of individuals” 
By tid. 

- [2] Tha words “consisting of such individual and his wife’ were omitted 

by ted. 
te~e)] Those words were aubstituted for the words “to the association” 
byibed 

( f-f] These words were added by shed, 


Rca: 16-17) : 


Sub section (Z) (ce) is an important provision designed ta prevent the avoi- 
dence of tax by the simple device of settling income, upon another person whose 
rate of tax is lower than that of the settlor, or the transfer of assets, so that the 
income therefrom arises to such other person This amendment provides that the 
income jn such a case is to ba treated as the income of the settlor or transferor. 
Whore, however, the assets are irrevocably transferred to another person, other 
than in the circumstances dealt with in sub-saction (3) (d) or in clause 48, the 
income theiefrom is not to be deemed to be income of the transferor. 

Sul-sectron (2) of section 16 provides forthe inclusion in ‘total income” cf 
the tax on the dividend along with the dividend. As amended it provides for the 
inelusion in “total income” of only the appropriate amount of tax in the case of 
a dividend from partly taxed profits The form of the sub seostio: has been alter- 
ed to suit the definition of ‘ dividend” in section 2 (64). 

Sub-sectton (3) (b).——The wording af this clause has been found to be defeo. 
tive as 16 may be possible for & person to transfer income to an association of in- 
dividuals which includes a person other than that individual or his wife but in 
such circumstances that the income becomes the income of the wife or minor 
child, For this reason the words “consisting of auch individual and his wife” are 
being omitted and the words “for the benefit of his wife or a minor child or both” 
are being added. It will be seen that the provisions in sub-saction (1) (c) cover all 
cases of transfers of income and also cover cases of revocable tranfers of assets. 
This clause as now amended covers the further cases of irrevocable transfers of 
assets where the income accrues to the benefit of the wife or minor chili of the 
transferor.” (Statement of Objects and Reasons). 


Sub-section (2) (¢)-Proviso—-T wo definitions-the first explaining the term 
‘revocable’ and the second explaining the terms ‘settlement or disposition” and 


Taxasis Income 


“settlor cr disponer ’—were supplemented by the Select Committee. 


Old. 
17. Where owing to the fact 
that the 
Reduction of tax total in- 
when margin above gome of 
certain limit is small. any asses- 


see has reached or exceeded 2 
certain limit he 1s hable to pay 
income-tax or to pay income- 
tax at a higher rate, the amount 
of income-tax payable by him 
shall, where necessary, be reduc- 
ed so as not to exceed the agegre- 
gate of the following amounts, 
namely :—- 

(a) the amount which would 
have been payable if his total 
income had been a sum less by 
one rupee than that limit, and 

(b) the amount by which his 
otal income exceeds that gum, 


New 
“17. (1) Where a person is 
not resi- 
Determination of tax dent in 
payable in certain British 
special cases. In dia, and 


is & British subject as defined in 
section 17 of the British Nation- 
ality and Status of Aliens Act, 
1914, or a subject ofa State in 
India or Burma, the tax, includ- 
ing super-tax, payable by him 
or on his behalf on his total in- 
come shall be an amount bear- 
ing to the total amount of the 
tax including super-tax which 


would have been payable on his 


total world income had it been 
his total income the same pro- 
portion as his total income bears 
$0 his total world income; ard 


ate 
es 
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in the case of any other non- 
resident person, the income-tax 
payable by bim or on his behalf 
on his total income shall beat the 
maximum rate and the super- 
tax payable thereon shall be an 
amount bearing to the total 
amount of super-tax which 
would have been payable on his 
total world income had it been 
his total income the same pro= 
portion 4s his total income bears 
to his total world income. 
(2) Where there is included 
; in the total income of any 
a@ssessee any income (including 
income from a share in an 
unregistered firm, if assessed as 
such) exempted from tax by or 
under the provisions of this Act, 
the income-tax excluding super- 
tax payable by the assessee shall 
be an amount bearing to the 
total amount of the income-tax 
excluding super-tax which 
would have been payable on the 
total income had no part of it 
been exempted the same pro- 
portion as the upexempted por- 
tion of the total income bears to 
the total income.” 


Note.— This section was substituted by the Amending Act VII of 1939. The 
Statement of Objects and Reasons says .— 

“Subesections (1) and (2) determine the tax payable by non residents with 
non-taxable foreign income and persons with exempted income which is included 
in total income. The principle adopted 18 to calculate the tax (including super- 
tax) on the whole income of the assessee and levy that proportion of it which the 
liable income bears to the whole income. The important point about thie 
amendment is that the rate applied to the taxable income is the rate applicable 
to the whole income. In the case of non-British non-residents incomé-tax will 

payable at the maximum rate.” 


_ Sub-sectron (2)—“Tf assessed as such.’ ae words ‘if asseseed as such” 

were inserted by the Select Committee and até necessary, because an tnregis- 

tered firm may under section 23 (5) of the Act he assessed as e registered frm 

age the predent. sub-section is not intended to apply when an unregistered frm is 
aasesned, 


rey 
5 ee ee 
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CHAPTER IV 
DEDUCTIONS AND ASSESSMENT 


Payment by deduc- 18. (1) fa] *** 
tion at source. 


(2) Any person responsible for paying any income charge- 
able under the head “Salaries” shall, at the time of payment, de- 
duct income-tax (b] and super-tax [b] on the amount payable [c] 
at a rate representing the average of the rates applicable to the 
estumated total encome of the assessee under this head : [c] 


Provided that such person may,at the time of making any 
deduction, increase or reduce the amount to be deducted under 
this sub-section for the purpose of adjusting any excess or defici- 
ency arising out of any previous deduction or failure to deduct. 


[d] (2A) Notwithstanding anything hereinbefore contained, 
for the purpose of making the deduction under sub-section (2), 
there shall be included in the amount payable any income charge- 
able under the head ‘Salaries’ which 1s payable to the assessee out 
of India by or on behalf of [ej the Crown, and the value in rupees 
of such income shall be calculated at the prescribed rate of ex- 
change. [d] 


[f] (2B) Any person responsible for paying any income 
chargeable under the head ‘>alaries’ to a person not resident in 
British Indva shall at the tume of payment deduct income-taz at 
the maximum rate and also super-taz at the rate or rates appl 
cable to the estumated wnsome of the assessee under this head. [f] 


(3) The person responsible for paying any income charge- 
able under the head “Interest on securities’ shall unless other- 
wise prescribed in the case of any security of the [e] Central 
Government at the time of payment, deduct income tax but not 
super-tax on the amount of the interest payable at the maximum 
rate : 


[g] Provided that where the Income-tax Officer gives a certi- 
ficate in writing (which certificate he shall give in every proper 


(a) The portion repealed by the Indian Income-tax (Second Amenement) Act; 
1933 (XVIII of 1933) is omitted. 


'b-b' The words ‘and super=tax” were substituted for the words “but not 
super-tax’ by the Amending Aot (VII of 1939). 
{o-c] These words were substituted by «bid. 


{d—d}] Sub secticn (2A) was inserted by the Indian Incomeetax (Second Amends 
metn) Act, 1925 (XVI of 1925) 1s repealed. 


(el These words were substituted by the Government cf India, (Adaptation 
of Indian Laws) Order, 1937. 

[f~f] Subsection (2B) was inserted by the Amending Act (VII of 1939), ° 

'g] This provieo was incerted hy the Indian Income-tax (Second Amend 
ment) Act, 1933 (XVIILéof 1933). 


a3 
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case on the application of the assessee) that to the best of his 
belief the total income [a] or the total world income{[a] of a reci- 
pient will be less than the minimum lable to income-tax or will 
be liable to a rate of income-tax less than the maximum rate, the 
person responsible for paying any income [ 6] referred to in this 
sub-sectron or wn sub-section(2B), as the case may be,[ b] to 
such recipient shall, until such certificate 18 cancelled by the In- 
come-tax Officer, pay the income without deduction or deduct the 
tux at such less rate, as the case may be. 


[c] (8A) Any person responsible for paying toa person not 
resident in British India any interest not being ‘Interest on 
securities’ or any other sum chargeable under the provisions of 
this Act, shall, at the tume of payment, unless he 1s himself liable 
to pay wncome-tax thereon as an agent, deduct income tax at the 
maximum rate. [c] 


[d] (3B) Where the Income-tax Officer has reason to believe 
that the le] total world «wncome {e] of any person residing out of 
British India to whom any interest not being ‘Interest on Secu- 
rities’ [jf | or any other sum chargeable under this Act [f]18 
payable, will in any year exceed the maximum amount which is 
not chargeable with super-tax under the law for the time being 
in force, he may, by order in writing, require the person responsi- 
ble for [g]making such payments[g] to such person to deduct at the 
time of payment [zh] * * * super-tax at the rates determined 
by the Income-tax Officer to be applicable to the [2] total world 
ancome|z| of such person in that year. 


(3C) Where the person responsible for paying any interest 
not being ‘Interest on securities’ [7] or any other sum chargeable 
under this Act [7] to any person [k] makes to that person in any 
year payments [k] exceeding in the aggregate the maximum 


{a-a] These words were inserted by the Amending Act (VII of 1939) 

[b-b] These words were substituted for the words ‘herein referred to ” by 
tbsd.. 
[c-c] Sub-section (3A) was inserted by 217, 
[d}] Subesections (3A) to (3D) inserted by the Amending Aot (XVIII of 1933) 
were resnumbered as sab sections (3B) to (3E) by the Amending Act (VII of 
1959). 

[e-e)] These words were substituted for the words ‘ total income” by zbid. 

[ f-f ] These words were inserted by sbid. 

(g-g] These words were substituted for the words “paying such interest” 
by the Indian Income-tax (Amendment) Aot (VII of 1939). 

{zk} The words were omitted by sbi. 

(s—2| These words were substituted for the words “total income” by +2dsd. 

[y-9| These words were inserted hy sbid. 

[%-k] These words were substituted for the words ‘‘pays to the person in 


any year an amount of such interest” by sbzd, 
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amount which is not chargeable with super-tax under thé law for 
the time being in force, the person responsible for [a] making such 
payments(a] shall, if he has not reason to believe that the recipient 
18 resident in British India, and no order under [8] sub-section 
(8 B) [5] has been received in rerpect of such recipient, deduct 
at the time of payment [c] * * * super-taxon the amount by 
which [d]the totat amount of such payments [ad] exceeds the 
maximum amount not chargeable with super-tax at the rate 
applicable to such excess. 


(8D) Where the Income-tax Officer has reason to believe 
that any person, who is a shareholder in a@ company, is resident 
out of British India and that the [e] total world wncome [e] of such 
person will in any year exceed the maximum amount which is 
not chargeable to super-tax under the law for the time being in 
force, he may, by order in writing, require the principal officer of 
the company to deduct at the time of payment of any dividend 
from the company to the shareholder in that year super-tax at 
such rate as the Income-tax Officer may determine as being the 
rate applicable in respect of the income of the shareholder in that 
year. 


(3H) If in any year the amount of any dividend or the 
aggregate amount of any dividends paid to any share-holder by a 
company (together with the amount of any income-tax payable by 
the company in respect thereof) exceeds the maximum amount of 
the tota! income of a person which is not chargeable to super-tax 
under the law for the time being in force, and the principal officer 
of the company has not reason to believe that the shareholder 1s 
resident in British India, and no order under [f/f] sub-secton 
(8D) f] has been received in respect of such shareholder by the 
principal officer from the Income-tax Officer the principal officer 
shall at the time of payment deduct super-tax on the amount of 
such excess at the rate which would be applicable under the law 
for the time being in force if the amount of such dividend or 
dividends (together with the amount of such income-tax as afore- 
said) constituted the whole total income of the shareholder. 


{a-a}] These words were substituted for the words “paying such interest’’ 
by wed. 

[b-b] These words were substitued for the words “sub section (3A)” by sdid. 

l(c) Lhe words ‘income-tax on the total amount of such interest at the rate 
appropriate to such total and” were omitted by ebzd. 

[d-d] These words were added by 2b:d. 

fe-6] These words were substituted for the words “total income’ by sdzd. 

[f-] These words were substituted for the worde “sub-section (3C)” by the 


Amending Act (VII of 1939). 


PB: 
a alte 
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(4) All sums deducted in accordance with the provisions of 
this section shall, for the purpose of computing the income of an 
assesses, be deemed to be income received. 


(5) Any deduction made in accordance with the provisions of 
this section [a] and any sum by which a dividend has been 
increased under sub-section (2) of sectton 16 [a] shall be treated 
as payment of income-tax [b] or super-tax on behalf of the 
person from whose income the deduction was made, or of the 
owner of the security [c] or of the shareholder [c] as the case may 
be, and credit shall be given to him therefor in the assessment, 
any, made for the following year under this Act . 

Provided that, if such person or such owner obtains, in ac- 
cordance with the provisious of this Act, a refund ofany portion 
of the tax so deducted, no credit shall be given for the amount of 
such refund. ; 

[ad] Provided further that where such person or owner is a 
person whose income 1s included under the provisions of [e] clause 
(c) of sub-section (1) or sub-sectron (3) of section 16, section 44D 
or section 44H [e]in the total income of another person [f] 
such other person (f] shall be deemed to be the person or owner 
on whose behalf payment has been made and to whom oredit shall 
be given in the assessment for the following year. 

(6) All sums deducted in accordance with the provisions of 
this section shall be paid within the prescribed time by the per- 
son making the deduction to the credit of the Central Govern- 
ment, or as the Central Board of Revenue directs. 


(7) If any such person does not deduct [glor after deducting 
farls to paylg] the tax as required by (#Jor under this section[zjhe, 
and in the cases specified in sub-sectrons (8D) and (8E) the com- 
pany of which he vs the princi,al cfiicer(t] shall, without prejudice 
to any other consequences which [9 ]he or 2t[ 7] may incur, be 
deemed to be an assessee in default in respect of the tax. 


[a~a) These words were inserted by the Amending Act (VII of 1439) 
re ao words “or super tax” were inserted by the Amending Act (XVIII 
of 1933). 

‘c—c] These words were inserted by the Amending Act (VII of 1939). 

[a] The second proviso to eub section (5) was inserted by the Amending Act 
(IV of 1987). 

[ee] These words were substituted for the words “sub-section (3) of sestion 
16” by the Amending Act (VII of 1934). 

(f-f] Lhese words were substituted for the words ‘that person” by sbed, 

'g~g] These worda were substituted for the words “and pay” by the Amend- 
ing Act (VII of 1939). 

{h] The words “or under” were -inserted by the Amending Act (XVIIT 


of 1933). 
[s~s] These words were substituted for the word ‘be” by the Amending Act 


{VII of 1939). 
[j-7] The words “he or it” were substituted for the word “he” by sbid, 
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La)Provided that the Income-tax Officer shall not make a 
direction under sub-section (1) of secsion 46 for the tecovery of 
any penalty irom such person unless satisfied thit such person 
has wilfully failed to deduct and pay the tax. 

(8) The power to levy by deduction under this section 
shall be without prejudice to any other mode of recovery. 


(9) Every person deducting income-tax or super-tax in 
accordance with the provisions of sub-sections (3), (3A), (3B), 
(8° or [6](8D) or (8E) [6] shall, [c] at the teme of payment of 
the sum from which tax has been deducted{c] furnish to the per- 
son tO whom the interest is paid a certificate to the effect that 
income-tax or super-tax has been deducted, and specifying the 
@mount so deducted the rate at whieh the tax has been deducted, 
and such other particulats as may be prescribed. 

Nate —This section deals with deduction of tax at a source and 1s amended 
by the Amending Aat, VII of 1939, 10 the faullowing ways — 

* Sub-sectzan (2) as amended provides for deduction of super-tax at source 
from “salaries” and 13 o.herwiss amended to conform with the ‘slab’ system of 
rates, 

Sub-sectton (2B), a new provision, proviiesfor deduction of income-tax at 
the maximum rate and super-tax at source from “salarias’ payable to non-resie 
dents. 

Sub-seetron (3A), a new provision, provides for deduction of tax at source 
from interest and other payments made to nonresidents. Jn the case of resis 
dents 1t 13 not advisable to make such deduction bacauie of practical camplie¢a- 
tions, but in the case of non residents 16 1s advisable to secure the tax in this.way 
if it can bedone Where deduction at source 1s not practicable, the payments 
will be disallowei in the payers assessment. 


Sub sectcon (5), as amended, includes income-tax on a dividend as sum 
for which creiit 1s to be given tothe shareholder in his assessment. 

Sub section (7), as amended, provides, in the case of tax not deducted at 
source under subrsections (3D) and (3E), for its resovery from the company as well 
as from the principal officer (Statement of Objects and Reasons). 


Qld. New. 
IQ. In the case of income [d] 19. In the, case of incam 
chargeable in res 
Payment in other under any Payments in other of whic 
cases. head other ses. pravisi 9.4 


[al The proviso to sub-section (7) was inserted by the Amending Act 
(XVIII of 1933). 

[b-b] Fhese words were substituted for “(3D)” by the Amending Act 
(VII of 1934). 

'omc] ‘Lhese words were.substituted for the words “at the time of payment 
of interest or dividend” by 2b2d. 

\a] Section 19 was substituted by the Income-tax (Amendment) Act (VII of 
1939) s. "1. 


( 


a 
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than “salaries” or “interest se- 
curies,’ and inany case where 
income-tax has not been de- 
ducted in accordance with pro- 
visions of section 18, the tax 
shall be payable by the assessee 
direct, 


(Guar. IV 


is nof mads under section 18 
for deduction of income-tax at 
the time of payment, and in 
any cise where income-tax has 
not been deducted in accordance 
with the provisions of sec- 
tion 18, income tax shall be 


payable by the assessee direct. 


Note.—This section is substituted for the original section by the Amending 
Act, VII of 1939, It expands the repealed section in consequence of the amend- 
ment of section 18. Income-tax shall be payable by the assessee direct if not 
deductable and deducted under section 18, 

[a] 19-A. The principal officer of every company shall, on 
or hefore the 15th day of June in each 
year, furnish tothe prescribed officer a re- 
turn inthe prescribed form and verified in 
the prescribed manner of the names and of 
the addresses, as entered in the register of sharebolders maintain- 
ed by the company, of the shareholders to whom a dividend or 
aggregate dividends exceeding such amount as may he prescribed 
in this behalf has or have been distributed during the preceding 
year and of the amount so distributed to each such shareholder. 


20. The principal officer of every company shall, at the 
time of distribution of dividends, furnish to 
every person receiving a dividend a certificate 
to the effect that the company has paid or 
will pxy income-tax on the profits which 
are being distributed and specifying such other particulars as may 
be prescribed. 

[b] 20A. The person responsible for paying any interest not 
being ‘Interest on Securities’ shall, on or be- 
fore the fifteenth day of June in each year, 
furnish to the prescribed officer a return in 
the prescribed form and verified in the pre- 
scribed manner of the names and addresses of all persons to whom 
during the previous financial year he has paid interest or aggre- 
gate interest exceeding such amount not being less than [c] 
four hundred [c] rupees as may be prescribed in this behalf, to- 
gether with the amount paid to each such person. 


Supply of informa‘ 
ficn regarding divi- 
dends. 


Certificate by com- 
pany tv shareholders 
receiving dividends. 


Supply of informa- 
tion regarding interest, 





(a] This secticn was inserted by the Indian Ingome-tax (Amendment) Act, 
1926 (XXIV of 1: 6), 

[6] This section was inserted by the Indian Income‘tax (Second Amendment) 
Act, 1933 (KVILI of 1933). . 

lo-c] The words “four hundred” were! substituted for the words “one 
thousand” by the Indian Income-tax (Amendment) Act, 1939 (VIT of 1939), 
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Amendment.— The amendment reduces from Rs:. 1,(00 to Re 400 the 
minimum amount of the interest payment which the payer bas under this se2- 
tron to report annually to the Income-tax Officer. 


Z1. The prescribed person in the case of every Government 
office, and the principal officer or the pres- 
Annual return, cribed person in the case of every local 
authority, company or other public body or 
association, and every private employer shall prepare, and, within 
thirty days from the 31st day of March in each year, deliver or 
cause to be delivered to the Income-tax Officer in the prescribed 
form [a] and verified in the prescribed manner,{a]a return in 
writing showing— 

(a) the name and, so far as it 1a known, the address of every 
person who was receiving on the said 31st day of March, or has 
received [b] or to whom was due [b] during the year ending on 
that date, from the authority, company, body, association or 
private employer, as the case may be, any income chargeable 
under the head “Salaries” or such amount as may be prescribed ; 

(b) the amount of the income so received [c]or so due [c] by 
each such person, and the time or times at which the same waa 
paid (d] or due, as the case may be ; [d] 

(c) the amount deiucted in respect of income tax [e] and 
super tax [e] from the income of each such person. 

Amendment.—This section 1s now amended so as to make the annual return 
of salaries of employees verifiable, A penalty is provided-in section 52. 


Old New 
22. (1) The principal officer 22. [d](1) The Income-tax 
of every O fiicer 
Returm of income, company Renturn of income. shall, on 
shall pre- or before 


pare, and, on or before the fif- 
teenth day of June 1n each yaar, 
furnish to the Income-tax 
Officer a return, in the prescrib- 
ed form and verified in the pre- 
scribed manner, of the total in- 
come of the company during 
the previous year : 


the lst day of May in each year 
give notice, by publication in 
the press and by publication in 
the prescribed manner, requir- 
ing avery person whose total in- 
come during the previous year 
exceeded the maximum amount 
which is not chargeable to in- 


{a—a] These words were inserted by the Indian Income tax (Amendment) 


Act, 1939 (VII of 193%) s, 23. 


{b~b; These words were inserted by sbed. 

[e-c] These words were inserted by tbed. 
|d-d] These words were inserted by 2bid. 
{e-e] These words were ineerted by shed. 
(d] Sub-section (1) was substituted by the Indian Inpome tax (Amendment) 


Act, 1939 (VIT of 1939), 


sy 
Old 


Provided that the Inccme- 
tax Officer may, in bis disore- 
tion, extend the date for the 
Gshvery of the return in the 
case 6f any company or class of 
companiés. 
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cortie-tax to furfish, within such 
period not beitg-lesa than sixty 
days aa may bo specified in the 
notice, @ return, 1n the presérib- 
ed form and verified in the pre- 
scribed manner, setting forth 


(along with such other parti- 

culars a8 may be required by: 

the notice) his total income and 

total world income during that 
ear : 

Provided that the Income- 
tax Officer may in his discre- 
tion extend the date for the de- 
livery of the return in the case 
of any person or class of 
persons.[a] 


___ (2) In the case of any person [b] * * * whose total income 
is, in the Income-tax Officer’s opinion, of such an amount as to 
render such person liable to income-tax, the Income-tax Officer 
[c] may serve (c]a notice upon him requiring him to furnish, 
within such period, not being less than thirty daysas may be 
specified in the notice, a return in the prescribed form and verifi- 
ed in the prescribed manner setting forth (along with such other 
articulars as may be provided for in the notice) his total income 
jl and total world income (d] during the previous year. 


_ [e] Provided that the Income-tax Officer may in his discre- 
tion extend the date for the delivery of the return. [e] 


(3) If any person has not furnished a return within the time 
alowed by or under sub-section (1) or sub-section (2), or having 
furnished a return under either of those sub sections, discovers 
any omission or wrong statement therein, he may furnish @ return 


oF a revised return, as the case may be, at any time before the 
assessment is made [f]. * * * 


'@] Sub section (1) was substituted by the Indian Income-tax (Amend- 
mount) Act, 1939 (VII of 1939), 


b} The words “other than company” were omitted by ibid. 
[o-c] The words “may serve” were substituted for the words ‘shall serve” 
by 4bsd. 
[d-d] These words were inserted by «bed,. 
lee! This proviso was added by sid. 
[f] The words omitted by 2bid are dropped, 
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(4) The Income-taz Officer may serve [a] * * * on any per- 
son [0] who has made a return under sub-section (1) or [b] upon 
whom a notice has been served under sub-section (2) a noftrae 
requiting him, on a date to be therein specified, td’ produce, or 
catise to be produced, such accounts or documents as the Income- 
t#x Officer may require. 


Provided that the Income-tax Officer shall not require the 
production of any accounts relating to a period more than thrée 
years prior to the previous year. 


[c] (5) The prescribed form of the returns referred to in sub- 
sections (1) and (2) shall, in the case of an assessee engaged in an 
business, profession or vocation, require him to furnish particular 
of the location and style of the principal place wherein he carrie 
on the business, profession or vocation and of any branches thereof, 
the names and addresses of his partners, if any, 1n such business, 
profession or vocation and the extent of the share of the assessee 
and the shares of all such partners in the profits of the business, 
profession or vocation and any branches thereof. [c] 


Note.——-The Statement of Objects and Reasons says ‘-—— \ 


“Section 22 (1), as amended, prescribes compulsory raturns and section 22 <2) 
in consequence makes optional the isssue by the Income-tax Officer of the notice, 
now compulsory, calling for a raturn of income. This chango in the law follows 
the United Kingdom law and 15 13 intended as in the Unaited Kingdom that the 
Income-tax Officer should (as he now does) issue notice to each person whom he 
believes to have an assessable income, The objaat of the provision prescribing 
compulsory returns 1s to enable the Income-tax authorities to deal with defaulters 
who conceal the fact that they have taxable incomes It 1s not considearei right 
that the onus of finding such persons should be on the In30me-tax authorities and 
this provision coupled with the penalty provisions (clause 32) and the extension 
of the time for initiating assessments (clause 39) 13 designel to put the Income- 
tax authorities nm a position to deal adequately with defaulters. 


Sub-sectron (1)— ‘Ia sub-section (1) of section 22 of the Act we havo altared 
the wording so as to require the notice under that subsection published both in 
the press and also in the prescribed manner instead of allowing publication in 
either manner’ (Report of the Select Committee). 


Section 22 (3) allows an assessee to filea return or revised return before 
asseasment is made and so to escape an assessment under section 23 (4). He is 
to retain his right [see section 22 (4)), but in order to prevent him escaping the’ 
consequences of submitting an original false return or evaling the penalty for 
failure to submit a return the closing words of this sestion haye been omitted and 
a suitable provision has beén inserted im section 28. 





neta rt 


a) The words ‘on the principal officers of any company or” were omitted 
by the Amending Act (VII of 1939), 

(b-b] These woods were inserted by sbed, 

[o-e] Sub section (5) was inserted by sd. 


GQ 
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Section 22 (5), a new provision, takes the place of section 38 (3) which is 
deleted. It is considered that these particulars should be furnished as part of 
the return of income.” 

23. (1) If the Income-tax Officer is satisfied [ajwzthout re- 

quiring the presence of the assessee or the 

Assessment. production by him of any evidence [a] that a 

return made under section 22 1s correct and 

complete, he shall assess the total income of the assessee, and 

shall determine the sum payable by him on the basis of such 
return. ; 

(2) Ifthe Income-tax Officer [b] is not satisfied without 
requiring the presence of the person who mide the return or the 
production of evidence that a return made under section 22 ts 
correct and complete, he shall serve on such person [6] @ notice 
requiring him, on a date to be tnerein specified, either to attend 
at the Income-tax Officer’s office or to produce, or to cause to be 
there produced, any evidence on which such person may rely in 
support of the return. 

(3) On the day specified in the notice issued under sub- 
section (2). or as soon afterward: as may be, the Income-tax 
Officer, after hearing such evidence as such person may produce 
and such other evidence a3 the Income-tax Officer may require, 
on specified points, shall, by an order in writing, assess the total 
income of the assessee, and determine the sum payable by him on 
the basis of such assessment. 

(4) [c] If any person fails to make the return required by 
any notice given under sub-section (2) of section 22 and has not 
madeareturn or a revised return under sub-section (8) of the 
same sectrton {c] or fails to comply with all the terms of a notice 
issued under sub-section (4) of the same section or, having made 
a return, fails to comply with all the terms of a notice issued 
under sub section (2) of this section, the Income-tax Officer shall 
make the assessment to the b3st of his judgment [d] and deter- 
mine the sum payable by the assessment on the basis of such 
assessment [da] and [e] 1 th2 case of a firm, may refuse to register 
rt or may cancel rts re7istration vf vt 1s already registered. ([e]. 

Provided that the registration of a firm shall not be cancelled 
until fourteen days have elapsed from the issue of a notice by the 
Income-tax Officer to the firm intimating his intention to cancel 
its registration. 


[a-a) These words were inserted by the Indian Income tax (Amerdman') 
Act, 1939 (VII cf 1939}, s. 25, 

(b-b] These words were substituted by 1bzd. 

[s-e These words were substituted by shed. 


f Z-d] These words were inserted by ibtb. 
'-g| These words were substituted by sd:d, 
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{a]‘(5) Notwithstanding anything contained in the foregoing 
sub-sections, when the assessee 1s @ firm and the total income of 
the firro has been assessed under sub-section (1), sub-section (3) 
or sub section (4), as the case may be,— 

(a) 1n the case of a registered firm, the sum payable by the 
firm itself shall not be determined but the total income of each 
partner of a firm, including therein his share of its income, 
profits and gains of the previous year, shall be assessed and the 
sum payable by him on the basis of such assessment shall be 
determined : 

Provided that if such share of any partner isa loss it shall 
be set off against his other income or carried forward and set off 
in accordance with the provisions of section 24. 

Provided further that when any of such partner 18 @ person 
not resident in British India, his share of the income, profits and 
gains of the firm shall be assessed on the firm at the rates which 
would be applicable if 1t were assessed on him personally, and 
the sum so determined as payable shall be paid by the firm ; and 

(6) in the case of an unregistered firm, the Income-tax 
Officer may instead of determining the sum payable by the firm 
itself proceed in the manner laid down 1n clause (a) a3 applicable 
to a registered firm, if,in his opinion, the aggregate amount of 
the tax including super-tax, if any, payable by the partners under 
such procedure would be greater than the aggregate amount 
which would be payable by the firm and the partners individually 
if the firm were assessed as an unregistered firm.” [a] 

Sub-—sectzon (4).--This sub section, as amended, will not apply to a person 
who makes a return under section 22 (3). In the case of assessment under this 
sub-section there has hitherto been no provision in terms for refusal of registrs- 
tion toa firm. This has now been remedied (Statement of Objects and Reasons). 

Sub—seciton (5), a new sub-section, provides that in the case of a registered 
firm the partners and not the firm sre to be assessed and that the partners of an 
unregistered firm may be assessed in the same way if they are avoiding tax by 
non-registration. A partner's share is to be his share of the previous year’s 
profits and he may carry forward his share of loss The firm 1s to be assessed 
on a non-resident partner's share (2:d) 

23A.[b] (1) Omrtted. 

[c]“(1) Where the Income-tax Officer 1s satisfied that in 

respect of any previous year the profits and 

_Powor to assess in- gains distributed as dividends by any com- 
dividual members of any up to the end of the sixth month after 
i aa its accounts for that previous year are laid 


[a~a]} Sub-section (5) was added by the Amending Act (VI[ of 1939). 

tb] Section 23A was inserted by Act XXI of 19380 and sub-section (1) 
thereof was omitted by the Indian Income tax (Amendment) Act (VII of 1939) 
s. 26. 
(cl Sub-section (2) was renumbered sub section (1) and the portion in 
« "was substituted for the portion thereof except the proviso by shed, 
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wiht 


et ots 


before the company in general meeting increased by any income- 
tax payable thereon are less than sixty per cent. of the 
assessable income of the company of that previous year, he 
shal], unless he 18 satisfied that having regard to losses imeourred 
by the company in earlier years or to the smallness of the profit 
made, the payment of a dividend or 4 larger dividend than that 
declared would be unreasonable, make with the previous approval 
of the Inspecting Assistant Commissioner an order in writing 
that the undistributed portion of the assessable income of the 
company of that previous year as computed for income-tax pur- 
poses shall be deemed to have been distributed as dividend; 
amongst the shareholder as at the date of the general meeting 
aforesaid, and thereupon the proportionate share thereof of each 
shareholder shall be included in the total income of such share- 
holder for the purpose of assessing his total income 

Provided that when the reserves representing accu mulations 
of past profits which have not been the subject of an order under 
this sub-section exceed the paid up capital of the company, to- 
gether with any loin capital which is the property of the share- 
holders, or the actual cost of the fixed assets of the company 
whichever of these 1s greater, thi3 section shall apply as if instead 
of the words ‘sixty par cent. of the assessable income’ the words 
‘one hundred per cent. of the assessable income’ were substituted 

Provided further that no order under this sub-section shall 
be made where the company has distributed not less than fifty- 
five per cent. of the assessable income of the company, unless the 
company, on receipt of a notice from the Income-tax Officer 
that he proposes to make such anorder, fails to make within 
three months of the receipt of such notice a further distribution 
of its profits and gains so that the total distribution made 1s not 
leas than sixty per cent. of the assessable income of the company 
of the previous year concerned .” [a}. 

[6] “Provided further that this sub-section shall not apply to 
any company in which the publicare substantially intorested or 
to a subsidiary company of such a company if the whole of the 
share capital of such subsidiary company is held by the parent 
company or by the nominees thereof.” [b] 


[c] Hxplanation.—For the purpose of this sub-section, a 
company shall be deemed to be a company in which the public 
are substantially interested if shares of the company (not being 
shares entitled toa fixed rate of dividend, whether with or with- 


[a] Sub—Section ( ) was renumbered sub section (1) and the portion in 
was substituted for the portion thereof except the proviso by Axt VII of 1939 
{d+b] This proviso was substituted by ebrd. 


lc] In the Explanation the whole of clause (a), the brackets and letter “(2)” 


and the whole of clauses (c) and (d) were omatted by thd. 
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out a further right to participate in profits) carrying not less than 
twenty-five per cent. of the voting power have bees allotted 
unconditionally to, or acquired unconditionally by, and are at the 
end of the previous year beneficially held by, the public (aot in- 
cluding a company to which the provisions of this sub-section 
apply) and if any such shares have in the course of such previous 
year been the subject of dealings in any stock exchange in British 
India or are in fact freely transferable by the holders to other 
members of the public. 

[a] (2) The [ djInspecting Assistant Commissioner shall not 
give his approval to any order proposed to be pissed by the Income 
tax Officer under this section, until be has given the [c]* * * 
company concerned an opportunity of being heard. 

[2] (3) [e] (1) Omitted by the Amending Act (VIII of 1989). 

(11) Where the proportionate share of any member of a com- 
pny in the undistributed profits and gains of the compiny has 
been included in his total income under the provisions of [f] sub- 
section (1), the tax pavable in respect thereof shall be recoverable 
sale the company Lgjef xt cannot be recovered from such mem- 

er 

(iu) Where tax 1s recoverable from acompany [h] x x x 
under this sub-section, a notice of demand shall ba served upon it 
in the prescribed form showing the sum so piyable, and such 
company [7] x x  %X shall be deemed to be the assesse@ 10 
respect of such sum, for the purposes of Chapter VI. 

(4) Where tax has been paid 1n respect of any undistributed 
profits and gains of a compiny under this section and such profits 
and gains are subsequently distributed 1n any year, the propor- 
tionate share therein of any member of the company shall be 
excluded in computing h:s total income of that year. 


[7](5) When a company 18 a shareholder deemed under 
sub-section (1) tohave received a dividend, the amount of the divi- 
dend thus deemed to hive been paid tort shill be deemed to be 

[a] Sub-section (3) was renumbered as sub-section (2) by the Amending Act 
(VII of 1939). 

(6! The word “Inspecting” was inserted by ebed. 

(c] The words ‘firm, asscoiation or’ were omitted by ébed. 


[ad] Sub-sections (+) and (5) were renumbered as sub-sections (3) and (4) 
by sbsd. 


(e] Paragraph (1) of sub-section (3) as so renumbered was omitted by ébsd. 
[f] Sub-section (1) was substituted for sub-section (2) by bid. 


[g] These words were substituted for the words “and may be rocovered 
from such member’, and the remaining portion thereafter was omitted by sb:d, 


{%] The words ‘ firm or other association” were omitted by did, 
[s] The words “firm or association” were omitted by ibid, 
[ §] Sub-section (5) was added by sb:d, 


r 
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part of its total income for the purpose also of the application of 
that sub-section to distributions of profits by that company.[n] 


Note,- This section 1s amended by the Income tax (Amendment) Act (VII 
of 1939, The Statement of Objects an Reasons says.—— 


“~estion 23A cf the Income tax Act, 19 2, has proved practically a dead 
letter, mainly because 1t imposes upon an Income-tax Officer the duty of doter- 
mining whether the profits and gains of a Company are allowed to accumulate 
beyond its reasonable needs, existing and contingent, having regard to the maine 
tenance and development of its business The present clause substitutes a simple 
arithmetical ciitericn fcr the determination of the applicability of the section to 
thé cir¢umsbtarces of a Company in any year. Subsidiary Companies, and Com- 
panies 1n which the public are substantially interested are still exoluded from the 
operaty: n of the section, but the opportunity has been taken to amend the defini- 
tion of “subsidiary Company 80 as to remove any doubt as to the meaning of the 
expression “a Company not being a company to which the provisions of this 
sub-+ection apply.’ ‘he clause also alters the procedure under the section. 
Inetecad of passing an order to the effect that the sum payable as imcome-tax py 
the company shall not be determined and that the proportionate share of each 
member In the profits and gains of the Company shall be included in his total 
income, the Income-tax Officer has under the present clause merely to deem the 
profits of the Company to have been dirtributed as dividends on a given date The 
assessme.it of a Company to both income-tax and superetax will therefore be made 
whether or not an order 18 passed under the section 1n 168 proposed new form.” 

While smending the proposed new sub section (1) of this section the Select 
Committee intheir Report say — 


“In the proposed new sub section (1) of section 23A of the Act the firat 
change indicated by asterisks and by the insertion of the words by any 
company has the ettect of extending the scope of the section to all com- 
panies and not merely to companies which are under the control of not 
more than five persons. We have restored the words ‘with the previous 
approval of the Inspecting Assistant Commissioner which though already 
in the Act were omitted in the redraft of the sub-section proposed in the 
Bill. Tbe change wude in the proviso covers cases where the accumulated 
undistributed proft- exceed the value of the txed assets or the paid ap capital 
taken with Ivan capital belongiug to shareholders, whichever is greater. We have 
added an additional proviso in order to make allowance for possible cases of error 
in which, though the full sixty per cent of the assessble income of the company 
has not béén actually distributed, an amount exceeding fifty—five per cent. has 
been distributed. In such cases we consider that the company should be given a 
reasunable opportunity of escaping the operation of the sestion by revising its 
distribution within three months. The removal of the reference to subsidiary 
companies supplements the first change made in the section and sesures the 
application of the eection to all companies except companies in which the public 
are substantially interested in the sense defined in the Hzplanatson. The deletion 
of clauses (a), (c) and (d) in the Explanation is consequentional on the changes 
made in the main part of the sub-sedtion.” 


Gna. 2304 J DEvvorions AND ABSESEMENT 89 


24. (1) Where any assessee sustains a loss of profits or gains 
in any year under any of the heads mention- 
ed in section 6, he shall be entitled to have 
the amount of the loss set-off against his in- 
come, profits or gains under any other head 


Set-off of loss in eom- 
puting aggregate income 


in that year. 


{a|Provided that where the assessee is an unregistered firm 
which has not heen assessed under the provisions of clause (b) of 
sub-section (5) of section 28 in the manner applicable toa regis- 
tered firm, any such loss shall be set off only agiinst the income, 
profits and garns of the firm and not against the wncome, profits 
and gains of any of the partners of the firm; and where the assessee 
is a registered firm, any loss which cannot be set off aginst other 
encome, profits and gawns of the firm shall be apportioned between 
the partners of the firm and they alone shall be entitled to have 


the amount of the loss set off under this section. [a] 


Old 

(2) Where the assegsee is a 
registered firm and the loss 
su 3tained cannot wholly be set- 
off under sub-section (1), any 
member of such firm or any 
person who being @ minor has 
been admitted to the benefits of 
partnership in such _ firm 
shall be entitled to have set-off 
against any income, profits or 
gains of the year in which the 
Joss was sustained in respect of 
which the tax is payable by 
him such amount of the loas 
not already set-off as is propor- 
tionate to his share in the firm 
or to his share of the bene- 
fits of partnership, as the case 
may be. 


New 

[b]‘(2) Where any assessee 
sustains a loss of profits on gains 
in any year, being a previous, 
year not earlier than the pre- 
vious year for the assessment 
for the year ending on the 31st 
day of March, 1940, under ,the 
head ‘Profits and gains of buai- 
ness, profession or vocation” 
and the loss cannot be wholly 
set off under sub section (1), the 
portion not so set off shull be 
carried forward to the following 
year and set off against the pro- 
fits and gains, if any, of the 
assessee from the same business, 
profession or vocation for that 
year ; and if 16 cannot be wholly 
so set off, the amount of loss not 
so set off shall be carried for- 
ward to the following year, and 
so on; but no loss shall be so car- 
ried forward for more than s1x 
years, and a loss arising in the 
previous years for the assessment 
for the years ending On the 3lst 





fa~a] This proviso was inserted by the Indian Income-tax (Amendment) 


Act, 19:9 (VII of 1939), s. 27. 


[db] Sub-section (2) was sub-atitueed by 70.4. 
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day of March, 1940, the 31s 
day of March, 1941, the 31s 
day of March, 1942, the 3la 
day of March, 1943, and the 
31st day of March, 1944, respec 
tively, shall be carried forward 
only for one, two, three, four 
and’five years, respectively : 

Provided that nothing herein 
contained shall entitle any 
aesessee, being a registered firm 
to have carrried forward and 
set off any loss which has been 
apportioned between the part- 
ners, under the proviso to sub- 
section (1), or entitle any asses- 
see, being a partner in an un- 
registered firm which has not 
been assessed under the provi- 
sions of clause (0) of sub-section 
(5) of section 23 in the manner 
applicable to a registered firm 
to have carried forward and set 
off against his own Income any 
loss sustained by the firm : 


Provided further that where 
an unregistered firm is assessed 
as a registered firm under clause 
(4) of sub-section (5) of section 
23, during any year, its losses 
shall also be carried forward 
and set off under this section as 
if it were a registerei firm: 


Provided further that where 
a change has occurred in the 
constitution of a firm or where 
any person carrying on any 
business, profession or vocation 
has been succeeded in such 
capacity by another person, 
Other wise than by inheritance, 
nothing 1n this section shall be 
deemed to entitle any person] 
other than the person incurring 
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the loss to have it set off against 
his income, profits ot gains. 
(3)When, in the course of 
the assessment of the total in- 
come of any assessee, it is esta- 
blished that a loss of profits or 
gains has taken place which he 
is entitled to have set off under 
the provisions of this section, 
the Income-tax Officer shall 
notify to the assessee by order 
in writing the amount of the 
loss as computed by him for the 
purposes of this section.” 
Note.--The new amendment makes a major change in this section and in 
the whole echeme of the Act by allowing the carry forward of losses. The State- 
ment of Objects and Reasons says —— 


“Sub-sectzon (1) is amended by a proviso which does not allow arty of the 
partners of an unregistered firm to set off any part of the firm’s loss against their 
incomes. In the case of a registered firm the lo3s that cannot be seb off in tha 
firm's assessment shall be apportioned amongst the partners who alone will be 
entitled to sat off the loss. 

Sub-sectron (2) allows losses in a business, profession or vocation to ‘he oar- 
ried forward and set off against the profits of the same buseness, profession of 
vocation The period of carry forward 1s to ba six years but to mutigate the 
effect on the revenue of this concession losses of the first “previous year ' after 
the commencement of the Amending Act are to be carried forward for one year, 
losses of the next year for 2 yeare, and so on until the full period of 6 years is 
reached. 

The provisions regacding registered and unregistered firms in sub-section (1) 
are mutates mutandss repeated in sub-section (2) and in accordance with the prin- 
ciple given effect to elsewhere that tha liability or benefit should attash to the 
person receiving the profits or incurring the loss 16 13 proviled that in the oase of 
a change in a firm's constitution or of a succession only the person incurring the 
loss will be able to sat it off. 

Sub-sectson (3) provides for the computation of the loss in an order in writing 
and its communication to the assesses.” 


fa] 24A. (1) When it appears to the Income-tax Officer that 

apy person may leave British India during 

Assessment in case the current financial year, or shortly after its 
a ee from Bri- expiry, and that be has no present intention 
aa of returning, the Income-tax Officer may 





{a| Section 24A was inserted by the Amending Aot (XVIN of 1933), 
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proceed to asseas'him on his total income [a] of the period from 
the expiry of the last previous year of which the income has been 
' assessed: in: his hands to the probable date of his departure from 
British India,or where he has not been previously assessed, on 
his total encome of the perrtod up to the probable date of his 
— from British Indw. The assessment shall be made on 
the total encome of each completed previous year encluded in such 
pees at the rateat which such income would have been charged 
iad tt been fully assessed, and as respects the period from the 
expiry of the last of such completed previous years to the probable 
te of departure the Income-tax Officer shall estimate the total 
tncome of such person during such pervd and assess it at the 
rate wn force for the financial year in which such assessment 18 
made. [a] 

Provided that nothing herein contained shall authorise an In- 
come-tax Officer to assess any income, profits or gains which have 
escaped assessment [b] or have been underassessed, or have been 
assessed at too low arate, or have been the subject of excessive re- 
lief under this Act but{o] in respect of which he 1s debarred 
from issuing a notice under section 34. 


(2) For the purpose of making an as3sessment under sub-sec- 
‘tion (1), the Income-tax Officer may serve a notice upon such 
person requiring bim to furnish, within such time not being less 
than seven days as miy be specified in the notice, a return 
in the same form and verified in the same manner as a return 
under sub-section (2) of section 22, setting forth (along with such 
other particulars as may be provided for in the notice) his total 
aneome for each of the completed previous years [c] comprised i 
the relevant perrod referred to un the first sentence of [c] sub-sec- 
‘tion (1) and his estimated totalincome for the period from the 
expiry of the last such completed previous year to the probable 
date of his departure ; and the provisions ofthis Act shall, so far 
a3 may be, apply as if notice were a notice issued under sub-sec.- 
tion (2) of section 22. 


[d@] 24B. (1) Where a person dies, his executor, administra« 

tor or other legal representative shall be 

Tax of deceared per- jiable to pay out of the estate of the deceased 

ee by reprey nerson to the extent to whieh the estate is 

capable of meeting the charge the tax 

Note.—The new amendment to this section makes it clear that this section 
applies to a person not previously assessed. 


[a-a] Thése words were substituted by the Ameniing Act (VII of 1339). 

{b-b] These words wers substituted for the words “or have been assoesed at 
too low a rate’ by sbed. 

{e-c] These words ware subststuted for the words “comprised in the 
peripd first referred to’ by **sbed. 

{2] Seetion 24B was inserted by the Amending Act (VII of 1939), 
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assessed as payable by such person, or any tax which would have 
been payable by him under this Act if he had not died. <« 


Old 


(2) Where a pereon dies _ be- 
fore he 18 served with a notice 
under sub-section (2) of sec- 
tion 22 or section 34, as the 
case may be, the Income-tax 
Ofhcer may serve on his exe- 
cutor, administrator or other 
legal representative a notice 
under sub-section (2) of sec- 
tion 22 or under section 34, as 
the case may be, and may pro- 
ceed to assess the total income 
of the deceased person as if 
such executor, administrator or 
other legal representative were 
the assessee. 


New 


[a] “(2) Where a person dies 
before the publication of the 
notice referred to in sub-sec 
tion (1) of section 22 or before 
he 18 served with a notica under 
sub section (%) of section 22 or 
section 34, asthe case may be, 
his executor, admunistrator or 
other legal representative shall, 
on the serving of the notice 
under subsection (2) of sec- 
tion 22 or under section 31, as 
the case may be, comply there- 
with, and the Income-taz 
Officer may proceed to ,assess 
the total income of the deceased 


person asif such executor, ad 
ministrator or other legal repre 
sentative were the assessee. [a 


(3) Where a person dies, without having furnished a te- 
turn which he has been required to furnish under the provisions 
[b] * * of section 22 or having furnished @ return which the 
Income-tax Officer his reason to believe to be incorrect or in- 
complete, the Income-tax Officer may make an assessment of the 
total income of such person and determine the tax payable by him 
on the basis of such assessment, and for this purpose may [d] by 
ths rssue of the appropriate notice which would have had to be 
served upon the deceased person had he survived c} require from 
the executor, administrator or other legal representative of the 
deceased person any accounts, documents or other evidence which 
he might under the provisions of sections 22 and 23 have required 
from the deceased person. 

25. (1) Where any business, profession or vocation [d] on 
which income-tax was not at any time charg- 
ed under the provisions of the Indian Income- 
tax Act, 1918, [d] 1s discontinued in any 
, year, an assessment may be made in that 


Assessment in case 
of discontinued busi- 
ness. 





{a-a] Sub—seotion (2) was substituted by the Amending Aot, [939, 

{] The words “of sub-section (2) “were omitted by ebad. 

{c~c] These words were insérted by «bid, . 
- |d-d) These words were inserted by the Amending Act (KI of £924), 
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year on the basis of the income, profits or gains of the period bet- 
ween the end of the previous year and the date of such discon- 
tinuance in addition to the assessment, if any, made on the basis 
of the income, profits or gains of the previous year. 

(%) Any person discontinuing any such business, profession or 
vocation shal] give to the Income-tax Officer notice of such dis- 
continuance witLin fifteen days thereof, and, where any person 
fails to give the notice required by this sub section, the Income- 
tax Officer may direct that a sum shall be recovered from him by 
way of penalty not exceeding the amount of tax subsequently assess- 
ed on him in respect of any income, profits or gains of the business, 
profession or vocation up to the date of 1ts discontinunce. 


(83) Where any business, profession or vocition [a] * * * on 
which tax was at any time charged under the provisions of the 
Indian Income-tax Act, 1918, 18 discontinued [}d] then, unless 
there has been a succession by virtue of which the provisions of 
sub-section (4) have been rendered applicable[b] no tax shall be 
payable in respect of the income, profits and gains of the period 
between the end of the previous year and the date of such dis- 
continuauce, and the assessee may further claim that the income, 
profits and gains of the previous year shall be deemed to have 
been the income, profits and gains of the said period. Where 
any such claim is made, an assessment shall be made on the basis 
of the income, profits and gains of the said period, and if an 
amount of tax hasalready been paid in respect of tha income, pro- 
fits and gains of the previous year exceeding the amount payable 
on the basis of such assessment, a refund shall be given of the 
difference. 


[c] (4) Where the person who has at the commencement of 
the Indian Income-tax (Amendment) Act, 1939, carrying on any 
business, profession or vocation on which tax was at any time 
charged under the provisions of the Indian Income-tax Act, 
1918, is succeeded 1n such capacity by another person, the change 
not being merely a change 1n the constitution of a partnership, no 
tax shall be payable by the first mentioned person in respect of 
the income, profits and gains of the period between the end of 
the previous year and the date of such succession, and such 

, person may further claim that the income, profits and gains of 
the previous year shall be deemed to have been the income, 
profits and gains of the said period. Where any such 
claim is made, an assessment shall be made on the basis of 
the income, profits and gains of the said period, and, if an amount 
of tax has already been paid in respect of the income, profits and 








{a The words repealed by 1b:d are omitted. 
|b-b] These words were inserted by the Amending Aot (VII of 1939), 
[o] Sub-sections (4) and (5) were inserted by és, 


e 


Opa, 29-A}- Depvoriews axb Asatasmn’t és 


ne of the previous year exoeeding the amount payable at th 

of ta ansesament, & refund ahall be given of the djfferenos : 

(5) No glaim to the relief afforded under sub-sectton (8) of 
gub-section (4) shall be entertained unless it is made before the 
expiry of one year from the date on which the busimess, profesgion 
er vocation was discontinued or the succession took place, as the 


([a} (6) Where an assessment is to be made under [d] sud- 
ion (1), ¢wb-section (3) or sub-section (4),[b] the Income-tax 
oer may serve on the person whose income, profits and gains 

are to be assessed, or, in. the case of a firm, on any person who 
was &® member of such firm at the time of its discontinuance, oO”, 
in the case of a company, on the principal officer thereof, a noti 
containing all or any of the requirements which may be imclade 
in a notice under sub-section (2) of section 22, and the provisions 
of this Act shall, so far as may be, apply accordingly as if the 
notice were o notice issued! under that sub-section. 
Note.——Phe Statement of Objects and Reasons says 3 
“Clause 28 amends section 25 by amending sub-section (3) and’ adding ‘a 
nese anb:section: (4): 80 as ta give to the firet successor to a business, profession 
op vegation after the commencement ofthe Amending Act the benefit now given 
by sesbion 3 ta.the owner of a.diseontinued business assessed’ under the: 1918 
Act, That benefit, viz, being allowed to substitute the profits from the end) of 
the previous year up to the date of discontinuance for the nrofita of the previous 
yeat, is given because otherwise thoace agsessad under the 1918 Aot: wod}di be 
agsesged for one year more than the number of years the business was in existenes, 
Sinoe clause 30 provides that whenever there is a succession the predeoeseer: shall 
be assessed on the previous year's profits it 13 necessary,to give this. relief to the 
predecessor in the-case of ‘succession to a business assessed under the 1918 Act.” 
Subisectson (5) prescrives a period of limitation for claims under sub: 
sections (3) and (4). 
[c] 25-A. (1) Where, atthe time-of making an’ assessment 
under section 23, it is-claimed by'or om Hew 
ssment after half: of. any member of a Hindi. family 
sey lon rae aga hitherto assessed as.uadivided that a parti- 
ies : tion has: taken :plepe among the members: of 
sueh.family, the Incemertax Officer: shall make such inguiryvtheres 
inte aaibe.may think fit, and if he ig: satisfied [4] “ * thath the 
joint family property has bean pestifioned among. ther vagtous: 
members or groups of members in definite portions he shail record 
an ordér to that effect : 


att fied nln i fae nanmntnnneetiesa emeethtnaahemaeey aaemmennenent a Sa ee el 

vu Da (4) was renumbered sub-section (6) by. the Amending; Act 
939). 

_lbobf Thnenswonda:ynece substituted tor “wubwcotion (1) ‘or eutinectiow (3)” 


” “el the Amanding,Aab (AXIT , of-1 9 
a 






302, 
‘ation, of. the menabera..cf. § ily” 
Ff ot 1939). :0f. the family, were 


° = ww 
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Provided that no such order shall be recorded until notioes 
of the inquiry have been served on all the members of fhe family. 


(2) Where such an order has been passed, [a] or where any 
person has succeeded to a business, profession or vocation former- 
Ly carried on by a Hindu undivided family whose joint family 
property has been partitioned on or after the last day on whic 
at carried on such business, profession or vocation [a] the Income- 
tax Officer shall make an assessment of the total income received 
‘by or on behalf of the jomt family as such, as if no [0] * *° parti- 
‘tion had taken place, and each member or group of members shall 
‘in ‘addition to any 1ncome-tax for which he or it may be separate- 
‘ly liable and notwithstanding anything contained in sub-section 
(1) of section 14, be hable for a share of the tax on the income 80 
assessed according to the portion of the joint family property 
allotted to him or it; 


and the Income-tax Officer shall make assessments according- 
ly on the various members and groups of members in accordance 
with the provisions of section 23 ; 


Proyided that all the [c] members and groups of members 
whose joint family property has been partwtioned[c] shall be hable 
jointly and severally for the tax assessed on the total income 
received by or on behalf of the joint family as such. 


(3) Where such an order has not been passed in respect of a 
Hindu family hitherto assessed as undivided, such family shall be 
deemed, for the purposes of this Act, to continue to be a Hindu 
undivided family. 


Note.—“Sub-section (2) of this section is amended by s. 31 of the Amending 
Act, 1939 so as to give effect to the principle (given effect to elsewhere) 
that the assessment onthe profits of the previous year should be made on the 
person who regeived the profits in this case the distupteé Hindu Family” 
(Statement of Objects and Réasons), 


! [a] 26. (1) Where, at the time of making an assessment 
4 under section 23, it is found that a change 
Change in constitue has occurred in the constitution ofa firm or 

tion ofa firm. =; that a firm has-been newly constituted, 

[6] the assessment shall be made on the firm as constituted [e] 

at the time of making the assessment : 


[ama] These words were insetted by the Amending Act (VII of 1239), 
[d) The words “ separation or’’ were omitted by ébid. 
_ ¢-0} These words were substituted for the original words “separated 
tnembere and groups of members” by tb:d. 
[d}\This section was substituted by the Amending Act (IfI of 1928). 
-- + [es] ‘Lhese words werd substituted by the Amending Act (VIE of 1939). 


? 
re 


& 
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[a]Provided that the income, profits and gains of the pravious 
year shall, for the purpose of wnclusion in the total incomes 
of the partners, be apportyoned between the partners who in such 


previous year were entitled to recerve the same : 
s« Provided further that when the tax assessed upon a partner 
cannot be recovered from him it shall be recovered from the jirm 
as consiitwied at the time of making the assesament.[a] 


(2) Where at the time of 


making 
, Change of ownership an assess- 
of business. ment un- 
der sec- 


tion 23, if is found that the 
person carrying on any busi- 
ness, profession or vocation has 
been succeeded in such capacity 
by another person, the assess- 
ment shall be made on such 
person succeeding as if he had 
been carrying on the business, 
profession or vocation through- 
out the previous year, and as 
if he had received the whole of 
the profits for that year. 


New ; 
[0](2) Where & person oarry- 
ing On any 
business, 
profession, 
or VOaC&- 
tion has been succeeded in such 
capacity by anotber person, such 
person and such other person 
shall, subject to the provisions 
of sub-section (4) of section 25, 
each be assessed in respect of 
his actual share, if any, of the! 
income, profits and gains of the 
previous year ; 

Provided that, when the per- 
son succeeded in the business, 
profession or vocation cannot 
be found, the assessment of the 
profits of the year in which the 
succession took place up to the 
date of succession, and for the 
year preceding that year shall 
be made on the person succeed- 
ing him in hke manner and to 
the same Smount as it would 
have been made on the person 
succeeded or when the tax in 
respect of the assessment made 
for either of such years assessed 
on the person succeeded cannot 
be recovered from him, it shall 
be payable by and recoverable 
from the person succeeding, and 
such person shal! be entitled to 
recover from the person suc- 
ceeded the amount of any tax 


Changecf ownership 
of business. 


so paid.”[b] 


[a-a| These provisces were added -by the Amending-Act (VII of 1939), ., 
(b-b} Subesection (2) was substituted by #béd. 
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tvts.-—Thiy section is scnended by «. 32 of the Anending Act of 1939, The 
Statement of Obj cots and Reasons says :-—~ 7 

“Oluse 80 amends section 26 by giving effect to the princtple mentioned 
in the preceding clause. In cases where a firm has changed fts conefitution or 
bea been newly constituted cr where there has been a suecession toa business, 
profession or vocation except in the exee of an unregtetered firm (where the part- 
ners ertitled to the profits e#¢ credit for the tax paid) the persone whe ate entit? 
ed to receive the profits are to be asvessed on them. Provision is made for assess- 
ments on and recovery of tax from the successor in the case where the predesessor 
cainas be found or where he will not or cannot pay the tax.” 


Sub-sectson (2)-Proviso—And such person...any tax so pasd.-—These words at 
tis exid of the proviso to sub-section (2) were added by the Select Committee, 
They give an explicit right to the person by whom tax properly payable by 
snother fs paid to recover any amount so paid from that other person (Report of 
the Select Committee). 


[aj26-A. (1) Application may be made to the Income-tax 

Officer on behalf of any firm, constituted 

Prosedure in registrae under an instrument of partnership specify- 

bien of firms. ing the individual shaves of the partners, for 

registration for the purposes of this Act and 

of any other enactment for the time being in force relating to in- 
come-tax or super-tax. 


(2) The application shall be made by such person or persons, 
and at such times and shall contain such particulars and shall te 
ip such form, and be verified in such manner, as may be prescrib- 
ed; and it shall be dealt with by the Income-tax Officer in such 
manner 46 may be prescribed. 


27. Where an assessee [(b] x x x , within one month 
from the service of a notice of demand issu- 
Cancellation of assess- ed as hereinafter provided, satisfies the In- 
ment when esuee is oome-tax Officer that he was prevented by 
shown. sufficient cause from making the return 
required by section 22, or that he did not receive the notice 
issued under sub-section (4) of section 22, or sub-section (2) of 
section 23, or that he had not a reasonable opportunity to comply, 
or was prevented by sufficient cause from complying, with the 
tarms of the last mentioned notices, the Income-tax Officer shall 
cancel the assessment and proceed to make a fresh assessment in 
accordance with the provisions of section 23. 


, {a} Section 26A was inserted by the Amending Act (XXI of 1930). 
* | fib The words “or, in the onse of a company, the principal officer thereof” 
aneco wrbitted by the Amending Act (VII of 1939) 


Banc, 28] 


Otd 
(a]28. (1) If the Income-tax 


Fenalty for eanceal gh ee 2 
or : a 
ment of income or im- a Com- 
proper distribution of aa 

or the 


Commissioner, in the course of 
any A seer 8 under this Act, 
is satisfied that an assessee has 
concealed the particulars of his 
income or has deliberately fur- 
nished inaccurate particulars of 
such incQme, and has thereh 

returned it below ita rea 

amount, he may direct that the 
asaessee shall, in addition to the 
income-tax payable by him, pay 
by way of penalty a sum not 
exceeding the amount of the 
income-tax which would have 
been avoided if the income so 
returned by the assessee had 
been accepted as the correct 
income. 
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New 
28 (o](1) If the Income.-tax 


ponies © flicer, 
enalty for conceal- tho = 
ment of jncome or im» a e = 
proper distribution of G 
profits, fant vOm- 
missioner 


or the Commissioner, in the 
course 0: any proceedings under 
this Act, is satisfied that any 
person— 

(a) has without reasonable 
cause failed to furnish the return 
of his total income which he was 
required to furnish by notice 
given under sub-section (1) or 
sub-section (2) of section 22 or 
section 34 or has without re- 
asonable cause failed to furnish 
it within the time allowed and 
in the manner required by such 
notice, or 

(>) has; without reasonable 
cause failed to comply with a 
notice under sub-section (4) of 
section 22 or sub-section (2) of 
section 23, or 
 (c) has concealed the parti- 
culars of his income or delibera 
tely furnished inaccurate parti- 
culars of such income, 
he may direct that such person 
shall pay by way of penalty, in 
the case referred to in clause 
(a),1n addition to the amount 
of the income-tax and syper- 
tax, ifany, payable by him, a 
sum not exceeding one and a 
half times that amount, and in 
the cases referred to in clauses 
(6) and (c), in addition to any 
tax payable by him, a sum not 
exceeding one and a half timés 
the amount of the income.-tax 
and super-tax, if any, which 


(a] This section was substituted by the Amending At (XXI. of 19303, 
(b-b; Sub-gection (1) cf section 28 was substituted by the Indian Income-tax 


(Amendment) Act (VII of 1939), 
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would have been avoided if the 
income as returned by such 
person had been accepted as the 


correct income. 
Provided that— 


(2) no penalty for failure to 
furnish the returno of his total 
income shall be imposed on an 
assessee whose total income is 
less than three thousand five 
hundred rupees unless he has 
been served with a notice under 
sub-section (2) of section 22: 


(b) where a person has failed 
to comply with a notice under 
sub-section (2) of section 22 or 
section 384 and proves that he 
has no income liable to tax, the 
penalty imposable under this 
sub-section shall be a penalty 


not exceeding 


rupees , 


twenty-five 


4 


(c) no penalty shall be 1mpos- 
ed under this sub-section upon 
any person assessable under sec- 
tion 42 as the agent of a person 
not resident in British India 
for failure to furnish the return 
required under section 22 unless 
a notice under sub-section (2) 
of that section or under section 
34 has been served on him.” 


(2) If the Income-tax Officer, the [a]Appellate Assisant Com- 


misstoner [a] or the Commissioner, in the course of any proceed- 
ings under this Act, is satisfied that the profits of a registered firm 
have been distributed otherwise than in accordance with the 
hares of the partners as shown in the instrument of partnership 
soar vio under this Act governing such distribution, and that 
any pattner has. thereby returned his income below its real 


Ed # 
fd ? : 


ha eye 


the words *‘Assistant Oommissioner” by éd:d, 


[a-a) The words “Appellate Assistant Commissionsr” were substituted for 


! 


zo. 28) Dubdvotions anp AssEksmint “hl 


amount, he may direct that such partner shall, [alin ddttion to 
the income tax and super-taz, if any, payable by hima) pay by 
way of penalty a sum [b]not exceeding one and a half times the 
amount of income-tax and super-taz[b] which has been avoided, or 
would have be2n avoided if the income returned by such partner 
had been accepted as his correct income; and no refund or other 
adjustment shall be claimable by any other partner by reason of 
such direction. 


(3) No order shall be made under sub-section 1) or subssec- 
tion (2), unless the assessee or partner, as the case may be, has 
been heard, or has been given a reasonable opportunity of being 
heard. ; 


(4) No prosecution for an offence against this Act shall be 
instituted in respect of the same facts on which a penalty has been 
imposed under this section. 


(5) An [c]Appellate Assistant Commissioner’ c] or a Commis- 
sioner, who has made an order under sub-section (1) or sub-sec- 
tion (2), shall forthwith send & copy of the same to the Income- 
tax Officer. 


[ce] (6) The Income-tav Officer shall not wmpose any penalty 
under this section without the previous approval of the , Inspect- 
ung Assistant Commissioner{c] , 


Notes.+—F rom a date, not later than two years from the date appointed fox the 
coming into force of Part Iof ths Indian Income-tax (Amendment) Act, 1939 
(VII of 1939), as the Cvntral Government may, in like manner appoint, the above 
section 28 shall be read as amended thus *— 


“(a) if sub-section (1) and sub section (2), forthe words “or the Commis- 
sioner’ the words ‘or the Appellate Tribunal’, and for the words “he may direct’ 
the words “be or 16 may direct” shall be substituted. 


(j) in sub-section (5), for the words “or a Commissioner who has made” the 
words “cr the Appellate Tribunal on making’ shall be substituted.” 

(Vide sub-sectton (2) of sectton 1 and section 86 of Indsan Income-tax 
(Amendment) Act, 1989 (VII of 1939)). 

This section is amended by s. 34 of the Amending Act, 1939. The Statement 
of .Objects and Reasons says — 

“Clauee 32 makes important changes in section 28, a penalty section, which 
are designed to give the Income-tax Department more effective meange of dealing 
with illegal evasion. The penalty is increased from the amount of the tax avoid- 





la~a}] These words were substituted for the words “in addition to the in- 
come tax payable by him” by did. 
** [+b] These words were substituted for the words “not exceeding the amount 
of inceme-tax” by sbed. 
i  {e-e} Sub-seotion (6) wae added by. shed, 


| Omar. 1¥ 


eq to timice that amount, is is to include super-tax as well] as inooma tax and if, 
is to be imposable for failure to file a reburn or to submit gccoynts or fo submit 
other evidence in support of a return. To prevent hardship in the case of « par- 
gon with no income liable to tax the penalty is limited to Ra, 50 lnow Ra. 25) 
and in the cage of the agent of a nonresident the panalty for failure to file g 
return can only follow the issue of a specific notice calling for a return. Pror 
vision is algo made to prevent an assesses scenting penalty procesdings from, 
avoiding them by the eubmission of a return ”’ 

In making changes 1n the clause drafted 1n the Bill the Select Committee in 
their Report say — 

“In the proposed new sub-section (1) of section 23 of the Act we have provid- 
ed that accidental failure to furnish the returns referred to shall not be visited 
with penalty and by our changes in the proviso to the sub-section we have 
regtrigted the penalty for failure to comply with the general notice yndpr sub- 
section ‘1), of section 22 of the Act t2 the gsgesgees whose ingome 13 not leas 
than thiee thousand five hundred rupees, and we havéd reduced to a maximum af 
twenty-five rupees the penalty for failure to comply with the notige under 
section 22 (2) of the Act where the person failing 1s proved to haye no incoma 
liable to 7 We have omitted clause (c) of the proviso contained in the Bill ag 
introduced in the belief that 16 is unnecessary.” 
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Old New 
29. When the Income tax [a] 29. When any tax or 
Officer has. penalty 18 
Notice of demand, deter muin- Notice of demand, diuein con- 
ed @ sum sequence of any order passed 


to be payable by an asgegses 
under section 23, or when an 
order has been passed under 
gub section (2), of section 25 or 
section 28 for the payment ofa 
penalty, the Income-tax Officer 
stall serve on the assessee a 
notice of demand in the pres- 
cribed form specifying the sum 
so payable. 


under or in purauance of. this 
Act, the Ineome-tax Officer 
sba|] serve upon the assessee or 
other person lable to pay such 
tax or penalty a notice of de, 
mand in the prescribed form 
specifying the sum so payable[a] 


30. (1) Any assessee objecting to the amount, [d] of encanrg 
assessed under section 28 or section 27, or the 
Appeal against assese- amount of loss computed under section 24 or 


mdnt under this Act. 


the amount of tax determined under sec- 


7 tron 28 or section a7, {8} or denying his lar 
bility to be agsessed under this Act, or objecting to a refass] of, an 


Re atid 


[a-a] Section 29 was substituted for the ‘i ra section by the, fndiqn Tri< 


oome tax (Amendment) Act, 1939 (VIT of 1939 
(6-4) These words were substituted for the Words ‘or rate at whic he is 


quem under section 23 or section 294 
Act 


VII of 1989), 5. 36, 


‘by, tha, Ipdian,, Ipqomaites~ 


(Asngpdment) 


Seon, 29-3 ] Denecrions amb Asszasaxznr 58 


Tneome tex Officer [alto register a firm under section 26A or [a] 
to make a fresh assesemanat under section 27, or (blobjecting to any 
order {[c] x x x under sab-section (2) of section 25 {uj or sec— 
tion 25A[d@][e] or swb-sectzon (2) of section 26 [ e } or section 28, 
made by an Income—tax Officer [ f lor objecting to any penalty im- 
posed by an wncome—tax Officer under sub-section (6) of section 
4455 or subesection (5) of section 44F or sub-section (1) of section 
46 or objectemg to a refusal of an Income-tar Officer to allow a 
dam to a refund under section 48, 49 or 49F, or to the amount 
of the refund allowed by the Income-tax Officer under any of 
tko.@ sections, and any assessee, being a company, objectang to an 
order made by an Income-tax Officer under sub-section (1) of 
section 23.4 [f] may appeal to the [g]Appellate Assistant Com- 
missioner Lg] againat the assessgment or against such refusal or 


order : 
Old 


Provided that no appeal shall 
he an respect of an assessment 
made under sub-section (4) of 
gedtion Y3, or under that sub- 
section real with section 27. 


New 
[h] ‘* Provided that no appea 
shall he against an Order under 
sub-section (1) of section 4 
unless the tax has b2en paid: 
Provided further that where 


the partners of a firm are in 
dividually assessable on their 
shares in the total income ol 
the firm, any such partner may 
appeal to the Appellate A*ais- 
tant Commissioner against any 
order of an Income-tax Offiear 
determining the amount of she 
total income or the logs of the 
firm er the apportionment there 
.of between the several partners, 
but in respect of matters which 
are determined by such order 
may not appeal against the 
assessment of his own total in; 
come : 

iLa—a' These words were inserted by the Amending Act (XVIII of 1933). 
{4} The word “objecting” sas inserted by the Amending Aqt (VII of 


({¢) The words “against him"’ were omitted by ib: 1. 
id-d] The words ‘or gagtion 254” were inserted by the Bepeagling and 
Amending Act (XX of 1937), 
‘ta~a] wortla “or sub-section (2) of section 26” were inserted by the 
Amending Act (VIL of 1939), 
S~f| These worfls were inserted by ibsd. . 
larg] Taage yrords syage substituted forthe words Assistant Commigsioner ’ 


y ibid. 
; This proviso was substituted by sbsd. 
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Provided further that a share- 
holder in 8 company in respect 
of which an order under sec 
tion 23A has been passed by an 
Income-tax Officer, may not 10| 
respect of matters determined by 
such order appeal. against the 
assessment of his own total in- 
come.” 


(2) The appeal shall ordinarily be presented within thirty 
days of receipt of the notice of demand relating to the assessment 
or penalty objected to, [a] or of the intimation of the refusal [5] to 
pass an order under sub-section (1) of section 25-A, or[d] to regis- 
tera firm under section 26-A,{a] or of the date of the refucal to 
make a fresh assessment under section 27,[c] or of the entematron 
of an order under sub-section (1) of section 238A or under 
section 48, 49 or 49F, [c ] as the case may be ; but the [d] Appel- 
late Assistant Commissioner [d] may admit an appeal after the 
expiration of the period if he is satisfied that the appellant had 
suilicient cause for not presenting it within that period. 


(3) The appeal shall be in the prescribed form and shall be 
verified in the prescribed manner. 


Note.—This section is amended by s. 36 of the Amending Act, 1939. The 
Statement of Objects and Reasons says — 

‘‘Claure 34 extends the scope of section 30 (Apveals). Provision is made 
for appeal in the following cases ‘— Assessment under gection 23 (4) > assessment 
tesulting in loss , refusal of refund or full refund under sections 48, 49, 49B or 
49C (section 50A then besomes superfluous and is deleted-clause 57). Provision 
is also made to prevent an aysessee questioning an assessment on a firm or an 
order under sestion 234A in respect of a Company otherwise than in an appeal 
against the firm's or the Company's assessment.” 

' “The firet two changes indicated in sub-clause (a) of the clause and the 
chabge in sub-clause (4) restore references to section 27 of the Act. These have 
again become nccessary since we have decided to retain that cection. The 
change made in sub-clause (a) (v) [now (25) | of clause 34 has the effect of res 
storing in sub-clause (1) of section 30 of the Act the original proviso omitted by 
the Bill, which enacted that no appeal shall lie in respect of an assessment 
made under sub-section (4) of section 23 or under that sub-section read with sece 


{a—a] Thsse words were inserted by the Amending Act (XVIII of 1933). 
ea | These words were inserted by the Repealing and Amending Act (KX of 

[c-c] Theze words were inserted by the Amending Act (VII of 1939). 

[d-d] These words were substituted for the words “Assistant Oommise 
sioner by sdid. 
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tion 27, A mistaken referenoa to 49C bas been removed in two places in this 
clause and in ons place in slause 35 and a reference to section 49E has been 
yeni agas in each case consequentially upon the insertion of new age’.ons in the 
CU. 
31. (1) The [a]Appellate Assistant Commissioner[a] aball 
Beart fix a day and place for the hearing of the 
earing of appeal.  gppeal, and may from time to time adjourn 
the hearing. 
(2) The [a] Appellate Assistant Commissioner[a] may, before 
disp%sing of any &ppeal, make such further inguiry as he thinks 
fit, or cause further inquiry to be made by the Income-tax Officer. 


[5] (2A) The Appellate Assistant Commissioner may, at the 
hearing of an appeal, allow an appellant to go unto any ground of 
appeal not specified in the grounds of anpeal, if the Appellate 
Assistant Commissioner is satisfied that the omrssion of that 
ground from the form of appeal was not wilful or unreasonable[b] 

(3) In disposing of an appeal the [a]Appellate Assistant 
Commissioner{a] may, in the case of an order of assessment,— 

(a) confirm, reduce, enhance or annul the assessment [c] and, 
in the case of an assessment on a firm or association of persons, 
authorise the Income-tax Officer to amend accordingly any 
assessment made on any partner of the firm or any member of 
the association, [c] or 


(5) set aside the assessment and direct the Income-tax Officer 
to make a fresh assessment after making such further inquiry as 
the Income-tax Officer thinks fit or the [a]Appellate Assistant 
Commissioner{a] may direct, and the Income-tax Officer shall 
thereupon proceed to make such fresh assessment [dland deter- 
mune where necessary the amount of tax payable on the basis of 
such fresh assessment, [da] 

[e] or, in the case of an order refusing to register a firm under 
section 26Al[e], or to make a fresh assessment under section 27, 


(c) confirm such order, or cancel 1t and direct the Income- 
tax Officer to register the firm or to make a fresh assessment as 
the case may be: 


or, in the case of an order under sub-section (2) of [ f] section 25, 
or swb-secticn (1) of section 238A or sub-section (2) of section 26 


or section 48, 49 or 49F: [Ff] 


[a~a] These words were substituted for the words “Assistant Commissioner’ 
by the Jncome-tax (Amendment) Act, 1939 (VII of 1939), 

[b-b' Sub section (2A) was added by bid. 

[c~c] These words were inserted by 2b2d. 

[d~d| These words were inserted by shed 

fe-e| These words were inserted by the Amending Act (XXII of 930). 

{y-f} These words were inserted by the Amending Act (VII of 1939), 
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(d) confirm, caneel or vary such order : 
' _ [ajor, in the case of an order under sub-section (2) of 
' gettion 285A, 
| (e) confirm such order or cancel it and either direct the 
Intcome-taz Officer to make further enquiry and pass a fresh 
order or to make an assessment on the manner lard down in sub- 
section (2) of section 25 A, 
or, in the case of an order under sectton 28 or subsection (6) 
of section 44E or sub-seetion (5) of section 44F' or steb- section (1) 
of section 46, 


(f) confirm or cancel such order or vary it so as etther to 
enhance or reduce the penalty ; 


. or, in the case of an appeal against a computation of loss 
under section 24, 

(9) confirm or vary such computation[a] 

Provided that the [b]Appellate Assistant Comméssioner [bd] 
shall not enhance an assessment [clor a peralty[c] unless the 
appellant has had a reasonable opportunity of showing cause 
sgainst such enhancement. 

[@]Provded further that at the hearing of any appeal against 
an order of an Income-tax Officer, the Income-tax Officer shall 
have the roght to be heard erther in person or by a representatrveld] 


. Note.—This section is amended by s. 37 of the Amending Act ,1939. The 
&tatement of Objects and Reasons says — 

“Clause 35 amends section 31 (hearing of appeals) so as to give power to the 
Appellate Assistant Commissioner to admit fresh grounds of appeal and to direct 
the Income-tax Officer to amend the assessments of partners of firms or members 
of aesociations in accordance with the appellate orders in the firm’s or associae 
tion’s assessment. It also gives him power to enhance a penalty. The Incomes 
tax Officer 15 given the right to be represented at the hearing of ths appeal. Owing 
to the institution cf ceparate Appellate Assistant Commissioners it is considered 
necéssary for the Department to be so represented.” 


32. (1) Any assessee objecting to an order passed by an 

[b] Appellate Assistant Commissioner [8] 

Appeals against orders under section 28 or to an order [e}tnvder sub- 
af Assistant Commis- section (8) of sectwon 81 enhancing his assess- 
err ment or a penalty imposed under section 28 
or sub-section 6 of section 44H or sud- 

section (5) of section 44F' [e], may appeal to the Commussioner 


{a-a] These words were inserted by the Amending Act (VII of 1939). 

'b-b] These words were substituted for the words “Agesistant Commissioner” 
by the Amending Act (VII of 1939). 

(c-c] These words were inserted by si1d. 

(@-2] This proviso was added by sb:4. 

[e~s] Lhdee words were substituted for thn wotds “enkeneing bis assessment 
utider sub-section (3) of section 31°’ by sbsd, 
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Within thirty days of [a}the date on which he was served with 
wotice of suoh order/[a]) 


(2) Tbe appeal shall be in the prescribed form, and ‘shall be 
verified in the prescribed manner. 


(3) In disposing of the appeal tae Commissioner may, after 
giving the appellant an opportunity of being heard, pass such 
oraers thereon as he thinks fit. 

Nete.— From a date, not later than two years from the date appointed for the 
coming into force of Part I of the Indian Income-tax (Amendment) Act, 1929 


(VII of 1939) as the Central Government may, 1n like manner appoint, section 32 
shall be omitted. 


(Vide sub-sectzon (2) of secttow 1 and section 86 of the Indtan Income-tax 
(Amendment) Act, 1939 (VII of 1939). 

33. (1) The Commussioner may of his own motion call 

for the record of any proceeding under this 

Power of review. Act which has been taken by any authority 

subordinate to him or by himse!f when exer- 

ciamg the power of an [b]Appellate Assistant Commuisstoner[d] 
under [c]swb—section (5) [ce] of section 5. 


(2) On receipt of the record the Commissioner may make 
such enquiry or cause such inquiry to be made and, subject to 
the provisions of this Act, may pass such orders thereon as he 
thinks fit: 


Provided that he shail not pass any order prejudicial to an 
assessee without hearing him or giving him a reasonable oppor- 
tunity of being heard. 


Note.—From a date not later than two years from the date appointed for the 
coming into force of Part I of the Indian Incone-tax (Amendment) Act, 1939 (VilI 
of 1939, as the Central Government may, in like manner, appoint, for the above 
gection 33, the following section shall be substituted — 


[c]*33. (1) Any assessee objecting to an order passed by an 
Appellate Assistant Commissioner under sec- 
Appeals against orders tio9n 28 or section 381 may appeal to the 
of Appellate Assistant 4 noealiate Tribunal within sixty days of the 
Commissioner. PP y Gay 
date on which he is served with notice of 
such order. 

(2) The Commissioner may, if he objects to any order passed 
by an Appeilate Acsistant Commissioner under section 31, direct 
the Income-tax Officer to appeal to the Appellate Tribunal against 
such order, and such appeal may be made at ang time before the 
expiry of sixty days from the date of the order. 


{a-a}| These words were substituted by the Amending Act (XVIII of 1933). 

[b-b} These words were substituted for the words ‘sub section (4)’ by the 
Ambnding Act (VII of 1939). 

[c] This section was substituted by sed, 
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, (3) An appeal to the Appellate Tribunal shall be in the pre- 
scribed form and shall be verified in the prescribed manner, and 
shall, except in the case of an appeal referred to in sub-section (2), 
be accompanied by a fee of one hundred rupees. 

(4) The Appellate Tribunal may, after giving both parties to 
the appeal an opportunity of being heard, pass such orders there- 
on as it thinks fit, and shall communicate any such orders to the 
assesgee and to the Commissioner. 

(5) Save as provided in section 66 orders passed by the 
Appellate Tribunal on appeal shall be final.” 

(Vide sub sectron (2) of sectron 1 and section 88 of the Indian Income-tax 
(Amendment) Act, 1939 (IV of 1939), 
33A. Omitted by the Amending Act (VII of 1989), 
(aa] 34(1) If la] on consequence of definite information which 
as come wnrto his possession the Income-taz 
Income escaping Officer discovers that [a] income, profits or 
assessment, gains chargeable to income-tax [6] have 
escaped assessment in any year, or have been 
under-assessed, or have been assessed at too low a rate, or have 
been the subject of excessive relref under this Act [b] the Income- 
tax Officer may, [c] in any case in which he has reason to belreve 
that the assessee has concealed the particulars of his wncome or 
deliberately furnished inaccurate particulars thereof, at any tume 
within erght years, and in any other case at any time within four 
years {c] of the end of that year, serve on the person liable to pay 
tax on such income, profits or gains, or, in the c1se of a company, 
on the principal offiver thereof, a notic3 containing all or any of 
the requirements which may be included in a notice under sub- 
section (2) of section 22and may procecd to assess or re-assess 
such income, profits or gains, and the provisions of this Act shall, 
go far as may be, apply accordingly as if the notic3 were a notice 
issued under that sub-section : 

| Provided that the tax shall be charged at the rate at which 
it would have been charged had the income, profits or gains not 
escaped assessment or full assessment, as the case may be. 


'd] Provided further that when the income, profits or gains 
concerned are wncome, profits or gains liable to assessment for a 
ear ending prior to the commencement of the Indian Income-taz 
Amendment) Act, 1939, or where the assessment made or to be 


[aa] Section 34 was renumbered as sub-section (1) of that section by the 


Amending Act (VII of 1939). . 
[a-a] These words wera substituted for the words for any reason” by the 


Indian Income-tax (Amendment) Ac‘, 1939 (VIT of 1939). 

[b-b Theso worda were substituted for the words” has escaped assessment 
‘In any year or has been assessed at too low arate by 14 

\e-c| These words were substituted for ‘at any time within one year” by 





ibsd. 
_ (d] This proviso was added by sd:d. 
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made 1s an assessment made or tobe made on a person deemed to 
be the agent of a non-resident person under section 48, this sub- 
section shall have effect as wf for the periods of eight years and 
four years a pervod of one year were substituted. 


[a] (2) Noorder of assessment under section 28 or of assess- 
ment or re assessment under sub-section(1)of thes sectzon shall 
be made after the expiry, in any case to which clause (c) of sub- 
section (1) of sectzon 28 applies, of erght years,and wn any other 
case, of four years from the end of the year in which the wncome, 
profits or gains were first assessable. [a] 


Note.--This section 1s amended bys. 41 of the Amending Act, 1939. The 
Statement of Objects and Reasons says —- 


“Clause 39 makes important changes 10 section 34 which deals with income 
escaping assessment The most important change 1s the extension of the period 
for making such assessments from one year to six years This follows the United 
Kingdom law and in cop,un3tion with compulsory returns (clause 22) and penalties 
(clause 32) 16 18 expected to be a very effective provision for dealing with illegal 
evasion Owing to a re.ent decision cf the Calcutta High Court which narrowly 
restricts the scope of s 24 it 1s considered necessary toamend it sv as to make 16 
clear that 16 18 applicable where the Income tax Officer 1s of opinion that income 
has escaped assessment. This amendment follows section 22 (2) which has 
given rise to no difficulty in practice. The section is also amended go as to 
remove any doubts as to its applicablity to cases of under assessment. 

“At present there 18 time limit for the completion of assessment proceedings 
begun in time. Sub-section (2) provides that they shall be completed within 
the period of six years from the end of the assessment year.’ 


In making changes 1n the clause as drafted 1n the Bill the Select Committee 
in their Report say — 


“The proposals contained in the Bill adopted the period of six years unis 
formly as the limit for the carrying forward of losses under section 24, for pure 
suing income which had escaped assessment under section 34, for the rectification 
of errors under section 35 and for the claiming of refunds under section 50. We 
have decided to retain six years as the limit for the carrymg forward of losses 
under section 24, but we think that in all the other cases the limit should be a 
period of four years except that 16 should be extended to eight years where income 
has escaped assessment in consequence of the assessee having concealed the 
particulars of his income or deliberately furnished inaccurate particulars of his 
income. The changes made 1n this clause and 1n clause 40 give effect to this 
decision. 


The change of the expression “1s of opinion’ to “discovers” in sub clause (a) 
of this clause brings the wording of sub-section (1) of section 34 into accord with 
the wording of the corresponding English provision. A minority of us desired 
further changes to be inserted in the sub-section. ’ 


meer 


[a-a@ Sub-section (2) was added by the Amending Act (VII of 1939), 
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35. (1) The Commissioner or [a]Appellate Assistant Com- 
missioner[a] may, atany time [b}zovthin four 
Rebtification of mis- years[b] from the date of any order passed by 
take. him in appeal or, m the oase of the Commis- 
sioner, tn revision under section 38 and the 
Pneome-tax Officer may, at any time [O]wthin four years[b] from 
the Gate of any [cjassessment order passed by humic] on ma own 
motion rectify any mistake apparent from the record of the appes’, 
revision or assessment, as the case may be, and shall within the hke 
period rectify any such mistake Which was been [d}brought to hw 
notice by an assessee . [da] 


Provided that no such rectification shall be made, having the 
effect of enbancing an assessment unless the Commissioner, the 
(al]Appellate Assistant Commzssioner,{a] or the Income-tax Officer, 
as the case may be, has given notice to the assessee of his inten- 
tion so todo and has allowed him a reasonable opportunity of 
being heard. 


[e]|Provided further that no such rectification shall be made 
of any mistake wn any order passed more than one year before 
the commencement of the Indzan Income tax (Amendment) Act, 
1989.[ ¢] 

(2) Where any such rectification has the effect of reducing 
the assessment, the Income-tax Officer shall make any refund 
which may be due to such assesses. 


(3) Where any such rectification has the effect of enhanemg 
the assessment, the Income-tax Officer shall serve on the assessee 
@ notice of demand in the prescribed form specifying the sum 
payable, and such notice of demand shall be deemed to be sasued 
yoder section 29, and the provisions of this Act shall appl7 ac- 
eordingly. 

Nete.——The new amendment extends the period for reotification from one year 
tofour years. 

Note.— From a date not later than two years from the date appointed for the 
soming into force of Part I of the Indian Income tax (Amendment) Aot, 1939 
(VII of 1939) as the Central Government may, 1n like manner, appoint, the above 
seotion 35 shall be read as amended thus — 

“In section 35, sub-sections (2) and (3) shall be re numbered sub sections (3) 
and (4) respectively, and the following shall bo tnsertei as sub-section (2) namely— 

(a-a] These words were substituted for the words ‘ Assistant Commissioner’ 
by the Income-tax (Amendment) Act, 1939 (VII of 1939) s. 42, 

[b-b These words were substituted for the words “within one year” by sad, 

{c-c] These words were substituted for the words “demand made upon an 
assesses’ by sdtd. 


[d-d] These words were substituted for the words “brought to his notice by 
the assessee’’ by sbsd. 


(e-s] this proviso was added by sbid. 
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(2) The provisions of sub-section (1) apply: also in like manner to the ebotl fi’ 
cation of mistakes by the Appellate Tribunal.’ 
(Vide sub-section (2) of sectson 1 and section 89 of the Indian Iincome-tax 
(Amendment) Act, 1939 (VII of 1939). 
36. In the determination of the amount of tax or of a refund 
payable under this Act, fractions of an ann 
‘Tax to be caiculated less than six pies shall be disregarded, and 
to nearest anna fractions of an anna equal to or exceeding s1x 
pies shall be regarded as one anna. 


37. The Income-tax Officer, [a]Appellate Assistant Com- 
missioner(a] and Commissioner shall, for the 
Power to take evid- purposes of this Chapter, have the same 
ance on oath, ete, powers as are vested ina Court under the 
Code of Civil Procedure, 1908, when trying 

a suit in respect of the following matters, namely :— 


(a) enforcing the attendance of any person and examining, 
him on oath or affirmation ; 

(5) compelling the production of documents ; and 

(c) issuing commissions for the examination of witnesses ; 
and any proceeding before an Income-tax Officer, [a]Appellate 
Assistant Commissvoner|a] or Commussioner under this Chapter 
shall be deemed to be a “judicial proceeding” within the meaning 
of sections 193 and 228 and for the purpo3es of section 196 of the, 
Indian Penal Code. 


Note.—From a date not later than two years from the date appointed for the 
coming into force of Part I of the Indian Inoome-tax (Amendment) Act, 1939 
(VII of 1939) as the Central Government may, in like manner, appoint, the above 
section shall be read as amended thus -—— 

In section 37, for the words “and Commissioner” the words “Commissioner 
and Appellate Tribunal’ and for the words “or Commissioner” in olause (c) the 
words ‘ Commissioner or Appellate Tribunal’? shall be substituted. 

(Vide sub-sectron (2) of sectron 1 and section 90 of the Indtan Fesoue: tax’ 
(Amendment) Act, 1939 (VII of 1989). 


38. The Income-tax Officer or Assis- 
Power to oall for in- tant Commissioner may, for the purposes of 
formation. this Act,— 

{i1) require any firm, or Hindu undivided family to furnish 
him with a return of the members of the firm, or of the manager; 
or adult male members of the famuly, as the case may be, and of 
their addresses ; 

(2) require any person whom he has reason to beliéve to be a: 


trustee, guardian, or agent, to furnish him witha return of the 
7 4 , ; ae ao a Sr 


(a—a] Theee words were substituted for the words “Assistant Gommiesivner” 
by the Income-tux (Amendment) Act, 1939'(VII of 1939), s. 42, 
14 
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names of the persons for or of whom he is trustee, guardian, or 


agent, and of their addresses. 
Old 


(3) require any person whom 
he has reason to believe to be 
engaged in business, to furnish 
him with a return containing 
particulars of the location and 
style of his principal place of 
business, and of his branch 
businesses, 1f any, the names 
and addresses of his partners in 
any business, and the extent of 
his own share and the shazes of 
all such partners in the profits 


New 


[a] (3) require any assessee 
to furnish a statement of the 
names and addresses of all 
persons to whom he has paid 
in any year rent, interest, com- 
mission, royalty or brokerage, 
or any annuity not being an 
annuity taxable under the head 
“salaries”, amounting to more 
than four hundred rupees, 
together with particulars of all 
such payments made. [a] 


of such business or businesses. 

39. The Income-tax Officer or Assistant Commissioner, 
or any person authorised in writing in this 
behalf by the Income tax Officer or Assistant 
Commissioner, may inspect and, if necessary, 
take copies or cause copies to be taken, of 
any register of the members, debenture-holders or mortgagees 
of any company or of any entry in such register. 


CHAPTER VY. 
LIABILITY IN SPECIAL CASES. 


40. In the case of any guardian, trustee or agent of any 
person being a munor, lunatic or idiot or 
residing out of British India (all of which 
persons are hereinafter in this section in- 
cluded in the term “beneficiary”) [0] being 
entitled to receive on behalf of such beneficrary any income, [b] 
profits or gains chargeable under this Act, the tax shall be levied 
upon and recoverable from such guardian, trustee or agent, as the 
case may be, in like manner and to the same amount as it would 
be leviable upon and recoverable from any such beneficiary if of 
full age, sound mind, or resident in British India, and in direct 
receipt of such income, profits or gains, and all the provisions of 
this Aot shall apply accordingly. 

{c] Provided that in the case of a beneficiary being a person 
residing out of British India the taz may be levied upon and 
recovered from him direct. (c| 


{a—a] Sub-section (3) was substituted by the Amending Aot (VII of 1939). 
[>-b] These words were substituted by sbéd. 
fo-o] This proviso was added by bid. 


Power to inspect the 
register of members o 
any company. 


Guardians, trustees 
and agents. 
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Note.—"Section 45 of the Ameading Act, 1939, amends this section so as 
make it clear that an assessment can be made on a non-resident direct instead 
on his resident agent. Further, in order to covur all cases, it changes the basis 
of assessment on the guardian, trustee or agent from assessment on what he 
receives $0 assessment on what he is entitled to receive, on the beneficiary's 
behalf (Statement of Objects and Reasons). 


[a] 41. (1) In the case of income, profitsor gains chargeable 
under this Act which [b] * * * the Courts of 
Courts of Wards, etc. Wards, the Administrators-General, the 
Official Trustees or[c]* any receiver or 
manager (including any person whatever his designation who in 
fact manages property on behalf of another) appointed by or under 
any order of a Court [d] or any trustee or trustees appointed 
under a duly executed trust deed, (including the trustee or 
trustees under any Wakf deed which ts valid under the Mussal- 
man Wakf validatung Act, 1918), are entitled to recerve on be- 
half of any person, (d] the tax shall be levied upon and recover- 
able from such Court of Wards, Admunistrator-General, Official 
Trustee, receiver or manager [e] or trustee or trustees [e] 1n the 
like manner and to the same amounts as it would be leviable upon 
and recoverable from [/] the person on whos2 behalf such income, 
profits or gains are receivable [f] and all the provisions of this 
Act shall apply accordingly. 


[g] “Provided that where any such income, profits or gains 
or any part thereof are not specifically receivable on behalf of any 
One person, or where the individual shares of the persons on 
whose behalf they are receivable are indeterminate or unknown,’ 
the tax shall be levied and recoverable at the maximum rate: 


Provided further that when part only of the income, profits 
and gains of a trust is chargeable under this Act, that proportion 
only of the income, profitsand gains receivable by a beneficiary 
from the trust which the part so chargeable bears to the whole in- 
come, profits and gains ofthe trust shall be deemed to have been 
derived from that part.” [g].” 


'  [h] “{2) Nothing contained in sub section (1) shall prevent 
either the direct assessment of the person on whose behalf income, 


{a} Section 41 was re-enumbered as sub-section (1) thereof by the Income-tax 
(Amendment) Act, 1939 (VII of 1939), s. 46. 

(6) The words “are received by’ were omitted by ibzd. 

(c} The word “by’’ was omitted by 1b:d. 

[d~dj These words were inserted by +b:d. 

[e-e| These words were inserted by 2b:d. 

( f~f ] These words were substituted for the words “any person on whose 
behalf such income, profits or gains are receivad,” by 2b: 2, 

; {ga} These provisoes were added by ébid,, 
(h} Sub-section (2) was added by sbid, 
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profits or gains therein referred to are receivable, or the recovery 
from such per-on of the tax payable in respect of such i:moome, 
profits or gains.” 
é Wote,--This section is amended by s 46 of the Amending Act, 1939, The 
Statement of Objests pnd Reasons says —~ 
“Clause 44 makes alterations in section 41 corresponding to the alterations 
wratle. ins. 40 by clause 43. In addition 16 makes trusteas assessable in respect 
of the.trust-income and provides for assessment at the maximum rate of income 
gbargeable under the section which 1s not specifically the income of a beneficiary 
ar where the individual shares in the income are indeterminate or unknown. In 
Qther, cases the income wil] be assessed at the rate applicable to the individual 
heneficiary. Provision is also made for cases where part only of the trust 
inedme is chargeable, 
42, (1) [a] All tncome, profits or gains accruing or arvsing 
[a] whether directly or indirecly through or 
Non-resident, from any business connection [b] wn Broth 
: Indwa, or through or from any property m 
British India, or through or from any asset or source of tncome 
m Britesh Indta, or through or from any money lent at in- 
terest and brought wto Britah India wn cash or wn kind, 
[&| shall be deemed to be income accuring or arising within 
Britiah India, and [c] where the person entwtled to the wncome, 
profits or gains 18s not resident in British Indra, shall be charge- 
able to wncome-tax ether vn his name or vn the name of ws agent, 
and in the latter case[c] such agent shall be deemed to be, for 
all the purposes of this Act, the asseasee in respect of such income- 
tax : 

[ad] Provided that where the person entitled to the income, 
profits or gains 1s not resident in British India, the income-tax 
so chargeable may be recovered by deduction under any of the 
provisions of section 18 and that (d] any arrears of tax may be 
recovered also in accordance with the provisions of this Act from 
any assets of the non-resident person which are, or may at any 
time come, within British India. 


[e]“Provided further that any such agent, or any person who 
apprehends that he may be assessed as such an agent, may retain 
out of any money payable by him to such non-resident person 4 
sum equal to his estimated lability under this sub-section, and in 
the event of any disagreement between the non-resident person 


la-a] These words were substituted by the Indian Income tax (Amendment) 
Act (VII of 1939). 


|B-) These words were substituted for the words “or property in British 
India’ by sbed. 
“ To-c) Phase words were substituted by 2b:d. 

[d-d} These words were substituted for the word “provided that” by sbid. 


[e~e] These provisoes were added by sbsd. 


Bx. 42] Lrapitezy In Spnotan Cases $ 


and sach agent or person as to the amount to be so retained; such 
agent or person may secure from the Income-tax Officer a cerbiy 
ficate stating the amount to be so retained pending final sattle- 
ment of the liability, and the certificate so obtained shall, be hus: 
warrant for retaining that amount : 1. 
Provided further that the amount recoverable from such 
agent or person at the time of final settlement shal) not exceed. 
the amount specified in such certificate except to the extent to 
which such agent or person may at such time have in bis hands 
additional assests of such non-resident person.” 
(2) Where a person not resident [alor not ordinarily rest. 
dent[a] in British India carries on business with a person resident 
in Britith India, and it appears to the Income-tax Officer that 
owing to the close connection [b]between such persons, the course of 
business 1s so arranged that the business done by the resident per- 
son with the person not resident or not ordinarily resident[b] 
produces to the resident either no profits or less than the ordinary 
profits which might be expected to arise in that business, the profits 
derived therefrom or which may reasonably be deemed to have 
been derrved therefrom, shall be chargeable to income-tax in thé 
name of the reisdent person who shall be deemed to be, for all the 
purposes of “— = the assessee in respect of such income-tax. 


d New. 


(3)'Where any profits or 


[c]“(3) In the case of a 
gains have accrued or arisen tO 


business of which all the opera- 


any person directly or indirect- 
ly from the sale in British 
India by him or by any agency 
or branch on his behalf of any 
merchandise exported to British 
India by him or any agency or 
branch on his behalf from any 
place outside British India, the 
profits or gains shall be deemed 
to have accrued and arisen and 
to have been received in British 
India, and no allowance sball 
be made under sub-section (2) 
of section 10 in respect of any 
buymg or other contmission 
whatsoever not actually paid, 
or of any other amounts not 
actually spent, for the purpose of 
eafning' such profits or gains, 


oa) These words were inserted b 


tions are not carried out in 
British India, the profits and 
gains of the business deemed 
under this section to accrue or 
arise in British India shall be 
only such profits and gains as 
are reasonably attributable to 
that part of the operations car- 
ried out 10 British India.’ {[c] 


y the Amaniment Apt (VIT of 1939), 


b-b] These words were substituted by ido. 
[e-¢, Subesection (3) was substituted by 2b: 
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Note,—-This section is amended by s 47 of the “Amending Act 1939. The 
Statement of Objects and Reasons says :-—— 


“Clause 45 amends s. 42 which deals with the income of non-residents 
accruing or arising without British India but deemed to accrue or arise within 
British India. At persent sub-3zestion (1) applies to income accruing or arising 
through or from any business connection or property in British India. In order 
to bring within the net of taxation all income arising ina primary sense from 
British Indian sources, the sub-section has been amended so ag to include income 
accruing or arising “from any as:et or source of income in British India or through 
or from any money lent at interest and brought into British India in case or 
in kind, 


Sub-sectton (1) hae been also amended so a3 to make it clear that either the 
non-resident or his agent may be assessed and so as to allow the agent to retaio 
enough of his principal's moneys to pay the tax. 

Sub-sectzon (2) bas been amended so as to put a British subject or subject of 
an Indian State in no worse position than a non-British subject or person who is 
nat a subject or person who is not a subject of an Indian State. 

Sub sectron (8), a new provision, narrows the scope of the whole section by 
confining it to that part of the profits attributable to operations in British India.” 


43. Any peason employed by or on behalf of a person resid- 

ing out of British India, or having any busi- 

Agents to include ness connection with such person, or through 

persons treated as such, whom such person isin the receiptof any 

income, profits or gains upon whom the In- 

come-tax Officer has caused a notice to be served of his intention 

of treating him as the agent of the non-resident person shall, for 
all the purposes of this Act, be deemed to be such agent: 


(a]Provided that where transactions are carried on in the 
ordinary course of business through a broker on British Indva in 
such curcumstances that the broker does not in respect of such 
transactions deal directly with or on behalf of a non resident 
prinicipal but deals with or through a non resident broker who 
os carryung on such transations in the ordunary course of his 
business and not as aprincipal such first-mentioned broker shall 
not be deemed to be an agent under this section wn respect of such 
transactions :[a] 

Provided [b]further that no peraon shall be deemed to be the 


agent of a non-resident person, unless he has had an opportunity 
of being heard by the Income-tax Officer as to his liability. 








[a-a’ This proviso was inserted by the Indian Income-tax (Amendment) Act, 
1939 (VII of 1939), s. 48, . 
{b] The word “further” was ingerted by shsd, 


fla. AAT ot GORMAN ODER ANTES 


Sno, 43-444) 


Old 
44. Where any business, 
profession 
Liability in caseof or  Vvoca- 
&discontinued firm or {ign car- 
partnership ried on by 


a@ firm has been discontinued, 
every person who was at the 
time of such discontinuance a 
member of such firm shall be 
jointly and severally hable for 
the amount of the tax payable 
in respect of the income, profits 
and gains of the firm. 


Paovistons ReLating to Sribid 


8? 


New 

(a}“44. Where any business, 
profession 

Liability in case of a or vocation 
discontinued firm or garried cn 
association. by a firmor 
association of persons has been 
discontinued, or where an asso= 
ciation of persons 13 dissolved, 
every person who was at the 
time o: such discontinuance or 
dissolution a partner of such 
firm or member of such associa- 
tion shall, in respect of the in- 
come, profits and gains of the 
firm or association, be jointly 
and severally liable to assess- 
ment under Chapter IV and 
for the amount of tax payable 
and all the provisions of Chap 
ter IV shall, so far as may be, 
apply to any such assessment’ [a] 


Note.—The amendment expands this section ao as to include cases of business, 


prcfescion or vocation discontinued by an association of persons as well as a firm 
and makes members of such an association liable to assessment on the firms or 
associations profits as well as for the tax payable (Statement of Objects and 
Reasons). 

“aud all the provisions ..... any such assessment’.—-The addition of these 
words made by the Select Committee to this section is intended to ensure that all 
privileges accorded by Chapter IV shall beavailable to an assessee under this 
section. 


CHAPTER V-A [3d] 


SPECIAL PROVISIONS RELATING TO OLRTAIN CLASSES OF 
SHIPPING 


44A. The provision of this Chapter ehall, notwithstanding 
anything contained in the other provisions of 
this Act, apply for the purpose of the levy 
and recovery of tax in the case of any person 


t 


Liability to tax of 
occassional shipping. 








{a-a] Section 44 was substituted by the Indian Income-tax (Amendment) 
Aot, 1939 (VII of 193%), 6 44. 


v) Chapter V—A was inserted by the Indian Income-tax (Further Amend- 
gent) Act, 1923 (KX VII of 1923). 
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who resides out of British India and carries on business in 
British Jadia in any year as the owner or charterer of a ship (auch 
person hereinafter in this Chapter being referred to as the princi- 
pal), unless the Income-tax Officer 1s satisfied that there 18 an 
agent of such principal from whom the tax will be recoverable in 
the following year under the other provisions Of this Act. 


.  'A4B. (1) Before the departure from any port in Britwh 

India of any ship in respect of which the 
‘ Return of profits and provisions of this Chapter apply, the master 
gains. of the ship shall prepire and furnish to the 
Income-tax Officer a return of the full amount paid or payable to 
fhe principal, or to any person on his bebalf, on account of the 
carriage of all passengers, live-stock or goods shipped at that port 
since the Jast arrival of the ship thereat. 


(2) On receipt of the return, the Income-tax Officer shall 
@9sess the amout referred to in sub-section (1), and for this purpose 
may call for such accounts or documents as he may require, and 
one-twentieth of the amount so assessed shall be deemed to be the 
amount of the profits and gains accruing to the principal on 
abcount of the carriage of the passergers, live-stock and goods 
shipped at the port. 


(3) When the profits and gains have been assessed as afore- 
said, the Income-tax Officer shall determine the sum payable as 
tax thereon at the rate for the time being applicable to the total 
income of @ company, and such sum shall be payable by the master 
of the ship, and a port-clearance shall not be granted to the ship 
until the Customs-collector, or other officer duly authorised to 
grant the same, 1s satisfied that the tax has been duly pai. 


44C, Nothing in this Chapter shall be deemed to prevént # 
principal from claiming [alin the year(a] 

Adjustment. following that im which any payment has 
been made on his behalf under this Chapter, that an ascessment 
be made of his total income in the previous year, and that the tax 
payable on the basis thereof be determined in accordance with 
the éther provisions of this Act,and, if be so claims, any such 
payment as aforesaid shall be treated as ® payment in advance of 
the tax and thé difference between the sum so paid, and the, 
amount of tax found payable by him shall be paid by him or 

refunded to him, as the case may be. 


Ja-a) The, words “in the year” wore substituted for thé words “in any, year’ 
by the Amending Act, 1939 (VII of 1939), ; ' A 
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CHAPTER VB. [a} 
SPECIAL PROVISIONS RELATING To AVOIDANCE OF LIABILITY 
To INCOME-TAX AND SUPER-TAX. 


44D. (1) Where any person has, by means of a transfer 

of assets, by virtue or in consequence 

Avoidance of income- whereof, either alone or 1n conjunction with 
= by transactions re- associated operations, any income which if 
prague a daianes it were the income of such person would be 
resident or ordinarily Chargeable to income-tax becomes payable 
resident abroad. to @ person not resident or tO a person resi- 
dent but not ordinarily resident in British 

India, acquired any rights by virtue or in consequence of which 
he has within the meaning of this section power to enj>y such 
income, whether forthwith or in the future, that income shall, 
whether 1t would or would not have been chargeable to income- 
tax apart from the provisions of this section, be deemed to be 


income of such first-mentioned person for all the purposes of this 
Act. 


(2) Where any person receives or 18 entitled to receive, 
whether before or after any transfer of assets by virtue or in 
consequence whereof either alone or in conjunction with associat- 
ed operations any income becomes payable to a person not resi- 
dent or resident but not ordinanly resident in British India, 
any sum paid or payable by way ofaloan or repayment of a 
loan or any other sum, being a sum which 1s not paid or payable 
for full consideration in money or money’s worth, paid or payable 
otherwise than as income, such income shall, whether it would or 
would not have been chargeable to income-tax apart from the 
provisions of this section, be deemed to be the income of the 
first-mentioned person for all the purposes of this Act. 


(3) Sub-sections (1) and (2) shall not apply if such first- 
mentioned person shows to the satisfaction of the Income-tax 
Officer either—— 


(a) that neither the transfer nor any associated operation 
had for ita purpose or for one of its purposes the avoidance of 
hability to taxation ; or 

(6) that the transfer and all associated operations were 
bona fide commercial transactions and were not designed for the 
purpose of avoiding liability to taxation. 

(4) For the purposes of this section, an ‘associated operation’ 
means, in relation to any transfer, an operation of any kind effect- 
ed by any person in relation to any of the assets transferred or 


{a] Chapter VB was inserted by the Indian Incame-tax (Amendment) Act 
sae a of 1939), 8. 51. 
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any assets representing whether directly or indirectly any of the 
assets transferred, or to the income arising from any such assets, 
or to any assets representing whether directly or indirectly the 
accumulations of income arising from any such assets. 


(5) A person shall, for the purposes of this section, be deem- 
ed to have power to enjoy income of a person not resident, or 
resident but not ordinarily resident, in British India,‘if— 


(2) the income 1s 1n fact so dealt with by any person as to 
be calculated at some point of time and, whether in the form of 
income or not, toenure for the benefit of the first-mentioned 
person, or 


(b) the receipt or accrual of the income operates to increasé 
the value to such first-mentioned person of any assets held by him 
or for his benefit, or 


(c) such first-mentioned person receives or is entitled to 
receive at any time any benefit provided or to be provided out of 
that income or out of moneys which are or will be available for 
the purpose by reason of the effect or successive effects of the 
associated opsrations on that income and on any assets which 
represent that income, or 


(d) such first-mentioned person has power by means of the 
exercise of any power or appointment or power of revocation or 
otherwise to obtain for himself, whether with or without the cone 
sent of any other person, the beneficial enjoyment of the income, 
or 


{e) such first-mentioned person 18 able, in any manner what- 
sosver and whether directly or indirectly, to control the applica- 
tion of the income. 


(6) In determining whether a person has power to enjoy 
income within the meaning of this section, regard shall be had to 
the substantial result and effect of the transfer and any associated 
Operations, and all benefits which may at any time accrue to 
such person asa result of the transfer and any associated opera- 
tions shall be taken into account irrespective of the nature or 
form of the benefits. 


(7) For the purposes of this section— 


(a) the expression ‘assets’ includes property or rights of any 
kind, and the expression ‘transfer’ in relation to nghts moludes 
the creation of those rights ; 

(d) the expression ‘benefit’ includes a payment of any kind ; 

(c) references to income of a "person not resident or of a 
person not ordinarily resident in British India shall, where the 
amount of the income of a company for any year or period has 
beéh deémed to have been distributed under sub-section (1) of 
section 238A, include references to so much of the income gf the 
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-‘orapany for that year or period as is equal to the amount deemed: 
to have been distributed to that person ; 


(d) references to assets representing any assets, inéome or 
socumulations of income include references to shares in or obdli- 
gations of any company to which, or obligation of any other per- 
son to whom, those assets, that income or those accumulations 
tre or have been transferred , 

(e) any body corporate incorporated outside British India 
shall be treated as if it were resident out of British India whether 
if 1s so resident or not. 

(8) The provisions of this section shall apply for the purposes 
of assessment to income tax and super-tax for the year ending 
on the 31st day of March, 1940, and subsequent years, and shall 
apply, in relation to transfers of assets and associated operations 
whether carried out before or after the commencement of the 
Indian Income-tax (Amendment) Act, 1939. 

(9) Where any person has been charged to tax on any in- 
come deemed to be bis under the provisions of this section, and 
that income 1s subsequently received by him, whether as income 
or in any other form, it shall not again be deemed to form part 
of his income for the purposes of this Act. 


44K. (1) Where the owner of any securities (in this sub- 
section and in sub-section (2) raferred to as 
Avoidance of tax by ‘the owner’) agrees to sell or transfer those 
certain transactions 12 Securities, and by the same or any collateral 
securities, 
agreement— 

(a) agrees to buy back or re-acquire the securities, or 

(55 acquires an option, which he subsequently exercises, to 
buy back or re-acquire the securities, 
then, if the result of the transaction 1s that any interest becoming 
payable in respect of the securities 18 receivable otherwise than 
by the owner, the interest payable as aforesaid shall, whether it 
would or would not have been chargeable to tax apart from the 
provisions of this section, be deemed for all the purposes of this 
Act to be the income of the owner and not to be the income of 
any other person. 

(2) The references in sub-section (1) to buying back or re 
acquiring the securities shall be deemed to include references to 
buying or acquiring simular securities, so, however, that where 
similar securities are bought or acquired, the owner shall be 
under no greater liability to tax than he would have been under 
if the original securities had been bought back or re-acquired. 

(8) Where any person carrying on a business which consists 
wholly or partly in dealing in securities agrees to buy or acquire 
any securities, and by the same or any collateral agreement— 

(a) agrees to sell back or re-transfer the securities, or 


92 Tre Inptdn INcumR-Tax Act, 1922 - Qpar. VB 


(6) acquires an option, which he subsequently exercises, to 
sell back or re-transfer the securities, 


then, if the result of the transaction is that any interest becoming 
payable in respect of the securities 1s receivable by him, no 
account shall be taken of the transaction in computing for any of 
the purposes of this Act the profits arising from or loss sustained 
in the business. 


(4) Sub-section (3) shall have effect, subject to any necessary 
modifications, as if references to selling back or re-transferring 
the securities included references to selling or transferring similar 
securities. 


(5) For the purpose of this section— 
(a) the expression ‘interest’ includes a dividend ; 
(0) the expression ‘securities’ includes stocks and shares ; 


(c) securities shall be deemed to be similar if they entitle 
their holders to the same rights against the same persons as to 
capital and interest and the same remedies for the enforcement of 
those rights, notwithstanding any difference in the total nominal 
amounts of the respective securities or in the form in which they 
are held or fhe manner in which they can be transferred. 


(6) The Income-tax Officer may by notice in writing require 
any person to furnish him within such time as he may direct 
(not being less than twenty-eight days), in respect of all securities 
of which such person was the owner at any time during the 
period specified in the notice, such particulars as he coneiders 
necessary for the purposes of this section and for the purpose of 
discovering whether tax has been borne in respect of the interest 
on all those securities; and, if that person without reasonable 
excuse fails to comply with the notice, he shall be liable to a 
penalty not exceeding five hundred rupees and to a further 
penalty of the like amount for every day after the infliction of 
such penalty during which the failure continues. 


44F, (1) Any person upon whom notice is served by the 
Income-tax Officer requiring him to furnish 

Avoidance of tax by a statement of particulars relating to any 
sales cum dividend. securities in which, at any time during the 
period specified in the notice he has had any beneficial interest, 
and in respect of which, within such period, either no income was 
received by him, or the income received by him was less than 
the sum to which the income would have amounted uf the income 
from such securities had acctued from day to day and been 
apportioned accordingly, shall, whether an assessment to Income- 
tax or super-tax in respect of his total income has or has not been 
made for the relevant year or years of assessment, furnish such 
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& statement and such particulars in the form and within the time 
(not being less than twenty-eight days) required by the notice. 


(2) If it appears to the Income-tax Officer by reference to 
all the circumstances in relation to the securities of any such 
person (including circumstances with respect to sales, purchases, 
dealings, contracts, arrangements, transfers, or any other transac- 
tions relating to such securities) that such person has thereby 
avoided or would avoid more than ten per cent. of the amount of 
the income-tax or super-tax for any year which would have been 
payable in his case in respect of the imcome from those securi- 
ties ifthe income had been deemed to accrue from day to day 
and had been apportioned accordingly, and the income so deemed 
to have been apportioned to him had been treated as part of his 
total income from all sources for the purposes of Income-tax or 
super-tax, then those securities shall be deemed to be securities 
to which sub-section (3) applies. 


(3) For the purposes of assessment to income-tix or super- 
tax in the case of any such person, the income from any securi- 
ties to which this sub-section applies shall be deemed to accrue 
from day to day, and 1n the case of the sale or transfer of any 
such securities by or to him shall be deemed to have been receiv- 
ed as and when it 1s deemed to have accrued: 


Provided that this section shall not apply if such person 
proves to the satisfaction of the Income-tax Officer that the 
avoidance of income-tax or super-tax was exceptional and not 
systematic and that there was not in his case in any of the three 
preceding years any such avoidance of income-tax or super-tax, 
or that the provisions of section 44H have been applied in his 
case 1n respect of such income. 


(4) If any person fails to furnish any statement or particulars 
required under this section, or if the Income-tax Officer 1s not 
satisfied with any statement or particulars furnished under this 
section,the Income.tax Officer may make an estimate of the amount 
of the income which, under the foregoing provisions of this seo- 
tion, 18 to be deemed to form part of the person’s total income 
for the purposes of income-tax or super-tax. 


(5) If any person without reasonable excuse fails to furnish 
any statement or particulars required under this section, he shall 
be habie toa penalty not exceeding five hundred rupees, and to 
a further penalty of the hke amount for every day after the inflic- 
tion of such penalty during which the failure contiunes. 


(6) For the purpose of this section the expression ‘securities’ 
includes stocks and shares,” 
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Neje--Chapter VB is new and is insorted by s, 51 of the Amending Act, 1939, 
Ié deals with a particular type of evasion, The Statement of Objects and Benson 
SAYS O~ 

“One of the methods of avoiding the payment of tax without breaking tha 
law is to transfer the assats from which the income arises 69 a Company which 
ig resident outside Britiah India, and then to receive payments from that Com* 
peny id a form and in such circumstances that the amounts received from the 
Gompany are never in fact repayable or repaid to 1t. The effect of thesa arranges 
reenta is that the realowner of the assets receives the income therafrom in- 
Gireetly and in acapital form. These receipts cannot, as the law stands at pre 
sent, be treated as income in the bands of the racipient, nor, since the Company 
is @ non-resident Company, can it be subjectal to the provisions of seetron 23A 
which deals with a Company which, to enable its proprietor to avoid supar-tax, 
fails to distributs its insonma ° It 1s tha objact of tha present clause to prevent tha 
loss of tax through such devices. It will be se3n that the firat affect of a device 
of this kind 1s that the income which 1n reality 1s the mcomeof a person liable 
to pay income-tax or superetax or both becomes the income of a none 
resident person (which term, of course, includes a Company?’ which 19 either not 
liable or liable for only a smaller amount of tux. By means of the loans the real 
proprietor continues to have power to enjoy the income from the assets. 

“£t ig difficult, if not impossible, to draft a szmple preventive clanse which a 
akilled lawyer cannot evade. The clause has, therefore, been drafted 1n wide 
terms and follows the wording of section 18 of the United Kingdom Fuinanca 
Act, 1936, Its terms are very comprehensive, and the net effect intended is that 
wherever inoome which really bslongs to a person liable to imcome-tax 
and super-tax becomes by means of an artificial set of transactions the income of 
some body liable to pay less tax or no tax at all, such income can for tax pur- 
poses be treated as the income of the person to whom 16 really belongs ” 

The Select Committee revised section 44D and added two new sections. The 
Committee in their Report say — 

“The changes made 1n seation 44D remove certain defects 1n the provisions 
relating to evasion of tax by transfer of assets. Transfers to persons resident in 
hat not domiciled in British Indta are now covared, and by sub-section (2) 
evasion by transfers resulting in payment of income disguised in the form of 
leans, or payments made without adequate consideration, is provided for. By 
snb-section (3) it is provided that a transfer must be untainted by any purpose 
of avoidance 1n order to escape the mischief of the section, and the addition of a 
new clause 1n sub-section (7) clarifies the position of companies incorporated 
outside but resident in British India 


“Phe naw sections 44E and 44F are designed to prevent avoidance of tax 
hy what are known as “bond washing” transactions, involving the manipulation 
of securities so that the securities will pass temporarily into the legal cwnership 
of aonse second person who is either not hable at all or liable 1n a lessor degree 
tp tax, under such conditions thet the interest on the securities is the imeome of 
thig second person. A common form of the process 19 the sale of securities 
cum interes} with a simyltansous contract to repurchage them ¢z-inherent, 
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Where foreign securities are concerned, this seccnd person may be a foreignor 
resident abroad entitled to claim exemption from the tax on the interest. More 
aften & financial concern in India 18 utilized whose computation of prénts includes 
the results of realising securities, so that the concern can profitably offer “bond 
washing fecilities to the owner of securities bearing fixed interest, where the 
owner himself 1s not liable to taxation on the raaltsation of the securities.” 
OHAPTER VI 
RECOVERY OF TAX AND PENALTIES 


45. Any amount specified as payable ina notice of demand 

[a] under sub-section (3) [a] of section 23-A 

Tax when payable. or under section 29 or an order under sec- 

tion 31 or section 32 or section 33, shall be 

paid within the time, at the place and to the person mentioned in 

the notice or order, or 1f a time is not so mentioned, then on or 

before the first day of the second month following the date of the 

service of the notice or order, and any assessee failing so to pay 

shall be deemed to bein default, provided that, when an assessee 

has presented an appeal undar section 30 [b] x x x the Income- 

tax Officer may in his discretion treat the assessee as not being in 
default as long as such appeal is undisposed of. 


[d] “Provided further that where an assessee has been 
assessed in respect of income arising outside British India in a 
country the Jaws of which prohibit or restrict the remittance of 
money to British India, the Income-tax Officer shall not treat the 
assessee as in default in respect of that part of the tax which is 
due in respect of that amount of his income which by reason of 
such prohibition or restriction cannot be brought into British 
India, and shall continue to treat the assessee as not in default in 
respect of such part of the tax until the prohibition or restriction 
1s removed. 

Ezxplanation.—For the purposes of this section income shall 
be deemed to have been brought into British India 1f1t has been 
utilized or could have been utilized for the purposes of any ex- 
penditure actually incurred by the assessee without British India 
or if the income whether capitalized or not has been brought into 
British India in any form.” [d] 


46. (1) When an assessee 1s in default in making a payment 
of income-tax the Income-tax Officer may in 
Mode and time of his discretion direct that, in addition to the 
recovery. amount of the arrears,a sum not exceeding 
that amount shall be recovered from the 

assessee by way of penalty. 


{a~a] The words “under sub-section (8) were substituted for the words 
“under sub-section (4) by the Indian Income-tax (Amendment) Act (VII of 1939). 


[8} The words “or under section 33 A” ware omitted by sbid. 
(d-d| The proviso and the Explanation were added by +2sd. 
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[a)(1-A) For the purposes of sub-section (1) the Income-tax 
Officer may direct the recovery of any sum less than the amount 
of the arrears and may enhance the sum so directed to be recover- 
ed from time to time in the case of a continuing default, so how- 
ever that the total sum so directed to bs recovered shall not ex- 
ceed the amount of the arrears payable. 

(2) The Income-tax Officer may forward tothe Collector a 
certificate under his signature specifying the amount of arrears 
due from an assessee, and the Collector, on receipt of such certifi- 
cate, shall proceed to recover from such assessee the amount speci- 
fied therein as if 1t were an arrear of land revenue. 

[b]Provided that without prejudice to any Other powers of the 
Collector in his behalf, he shall for the purpose of recovering the 
said amount have in respect of the attachment and sale of debts 
due to the assessee the powers which under the Code of Civil Pro- 
cedure, 1908, a Civil Court has in respect of the attachment and 
sale of debts due to a judgment-debtor for the purpose of the re- 
covery of an amount due under a decreed} 


(3) In any area, with respect to which the Commissioner has 
directed that any arrears may be recovered by any process enforce- 
able for the recovery of an arrear of any municipal tax or local 
rate imposed under any enactment for the time being in force in 
any part of the province, the Income-tax Officer may proceed to 
recover the amount due by such process. 


(4) The Commuisszioner may direct by what authority any 
powers or duties incident under any such enactment as aforesaid 
to the enforcement of any process for the recovery of a municipal 
tax or local rate shall be exercised or performed when that process 
is employed under sub-section (3). 


(5) If any assessee is in receipt of any income chargeable 
under the head “Salaries,” the Income-tax Officer may require 
any person paying the same to deduct from any payment sub- 
sequent to the date of such requisition any arrears due from such 
assessee, and such person shall comply with any such requisition 
and shall pay the sums so deducted to the credit of the Central 
Government, or as the Central Board of Revenue directs, 

[c](6) If the recovery of income-tax in any area has been 
entrusted to a Provincial Government under section 124 (1) of 
the Government of India Act, 1935, the Provincial Government 
may direct with respect to that area or any part thereof, that in- 
comestax shall be recovered therein with, and asan addition to, 
any municipal tax or local rate, by the same person and in the 
same manner as the municip3l tax or local rate 1s recover ed.[c] 


[a—a] Sub-seoction (1-A) was inserted by the Amending Act (II of 1928). 

[b-b| The proviso to sub-section (2) waa inserted by the Amending Act 
(XVIII of 1933). 

[c-c] Sub-section (6) was substituted by the A. of I. L. Order, 1937, 
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(7) Save in secordance with the provisions of sub-section (1) 
of section 42, [alor of the proviso to section 45, a] no proceedings 
for the recovery of any sum payable under this Act shall ba com-.: 
menced after the expiration of one year from tha last day of [6]the 


jinancial year[b] in which any demand 1s made under this Act. 
47. Any sum imposed by way of penalty under the provi.’ 


Recovery of penalties 


tion (5) of sectzon 44F{[c], or sub-section (1) of 
section 46, shall be recoverable in the manner provided in this 
Chapter for the recovery of arrear of tax. 


CHAPTER VII. 


REFUNDs. 
Old New 
48. (1) Ifa shareholder in [a}“48. (1) If any individual, 
a com- indu 
Refunis. pany who Refunds. undivided 
has recelv- fa mily,; 


ed any dividend therefrom satis- 
fies Income tax Officer or other 
authority appointed by the 
Central Government in this be- 
half that the rate of income-tax 
applicable to the profits or gains 
of the company at the time of 
the declaration of such dividend 
is greater than the rate applic- 
able to his total income of the 
year in which such dividend 
was declared, or that his total 
income in such year is_ below 
the minimum chargeable with 
income-tax he shall, on produc- 
tion of the certificates received 
by him under the provisions of 
section 20, ba entitled to a re- 
fund on the amount of such 
dividend (including the amount 


company, local authority, firm 
or other association of persons, 
or any partner of a firm or 
member of an association indi- 
vidually satisfies the Income-tax 
Officer or other authority ap- 
pointed by the Central Govern- 
ment in this behalf that the 
amount of tax paid by him or 
on his behalf or treated as paid 
on his behalf for any year ex- 
ceeds the amount with which. 
he 18 properly chargeable under 
this Act for that year, he shall 
be entitled to a refund of any 
puch excess. 

(2) The Appellate Assistant 
Commissioner in the exercise 
of his appellate powers, or the 
Commissioner in the exercise 


[a-a] These words were substituted by the Amending Aot (VII of 1939). | 
[d-b) These words were substituted for the words “tho year” by sbsd. 
[o~c|] These words were inserted by 2bsd. 


[d] Section 48 was substituted by the Indian Ineome-tax (Amendment 


Act, 1939 (VII of 1939), s. 55 
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f 


s10ns of sub-section (2) of sect:on 25, section’ 
48, [c]sub-sectton (6) of section 44H, swb-sec- 
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of the tax thereon) calculated 
at the difference between those 
rates or at the rate applicable 
to the profits and gains of the 
company at the time of the 
declaration of such dividend, as 
the esse may be. 

(2)If 2 member of a registered 
firm or any person who being a 
minor has been admitted to the 
benefits of partnership in such 
firm satisfies the Income-tax 
Officer or other authority ap- 
pointed by[{the Central Govern- 
ment in this behalf that the 
rate of income-tax applicable to 
his total income of the previous 
year was less than the rate at 
which income-tax has been 
levied on the profits or gains of 
the firm of that year or that his 
total income of the previous 
year was below the minimum 
chargeable with income-tax, he 
shall be entitled toa refund on 
his share of those profits or 
gains caloulated at the differ- 
ence between those rates or at 
the rate at which income-tax 
has been levied, as the case 
may be. 

(8) If the owner of a security 
from the interest on which, or 
any person from whose salary, 
income-tax has b3en deducted 
in accordance with the provi- 
sions of section 18, satisfies the 
Income-tax Officer or other 
authority appointed by the Cen- 
tral Government in this behalf 
that the rate of income-tax 
applicable to his total income 
ofthe previous year was less 

m the rate at which income- 
tax has been charged in mak- 


(omar. vit 
New 


of his appellate powers or 
powers of revision if satisfied to 
the like effect shall cause a re 
fund te be made by the Income- 
tax Officer of any amount found 
to have been wrongly paid or 
paid in excess. 

(3) Where income of one 
person is included under any 
provision of this Act in the total 
income of any other person such 
other person only shall be en- 
titled to a refund under this 
section in respect of such 1n- 
come. 

(4) Nothing in this section 
shall operate to validate any 
objection or appeal which 1s 
otherwise invalid or to autho- 
rise the revision of any assess- 
ment or other matter which 
has become final and conclusive, 
or the review by any officer of 
a decision of his own which 18 
subject to appeal or revision, or, 
where any relief is specifically 
provided elsewhere in this Act, 
to entitle any person fo any re- 
lief other or greater than that 
relief or to entitle any person 
to claim a refund of tax pay- 
able before the commencement 
of the Indian Income-tax 
(Amendment) Act, 1939, which 
he would not be entitled to 
claim but for the passing of 
that Act.”(a] | 
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ing such deduction in that year 
or that his total income of the 
previous year was below the 
minimum chargeable with in- 
¢ome-tax, he shall be entitled 
to & refund on the amount of 
interest or salary from which 
such deduction has been made 
calculated at the difference bet- 
tween those rates or at the rate 
at which income-tax has been 
deducted, as the case may be. 

(3A) Where the shareholder 
referred to in sub-section (1), 
or the member of a registered 
firm or the minor admitted to 
the benefits of partnership re- 
ferred to in sub-section (2), or 
the owner of a security refer- 
red to in sub-section (3) is a 
person whose income is includ- 
ed under the provisions of sub- 
section (3) of section 16 1n the 
total income of another person, 
the provisions of sub-sections 
Set (2) and (3) shall apply as if 

hat person were himself the 
person entitled to a refund 
under those sub-sections. 

(4) For the purposes of this 
section, ‘total income’ includes, 
in the case of any person not 
resident in British India, all 
income, profits and gains wher- 
ever arising, accruing or recelv- 
ed, which, if arising, accruing 
er received in British India, 
would be included in the com- 
putation of total income under 
section 16, 

(5) Nothing in this section 
shall entitle to any refund any 
person not resident in British 
India who is neither a British 
subject as defined in section 27 
of the British Nationahty and 
Status of Aliens Act, 1914, nor 
a subject of a State in India.” 
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Note.—-From a eubsequent date not later than two years from the date ap- 
pointed for the coming into force of Part I of the Indian Income-tax (Amendment) 
Aot, 1939 (VII of 1939) as the Central Government may, in like manner, appoint, 
the above section 48 shall be read as amended thus :~- 


In sub-eection (2) of section 48, for the words “The Avpellate Assistant Come 
missioner in the exercise of his appellate powers, or the Commissioner in the exers 
oise of his appellate powers or powers of revision” the words “Ihe Appellate Assis- 
tant Commissioner or the Appellate Tribunal in the exercise of their appellate 
powers” shall be substituted (Vide sub-section (2) of section 1 and section 91 of 
the Indian Income-tax (Amendment) Act, 1939 (VII of 1939). 


This section is substituted by s.55 of the Amending Act, 1939, The State- 
ment of Objects and Reasons says — 


“Clause 51 makes sweeping changes in section 48 which deals with refunds 
of tax on dividends, of tax paid by registered firms and of tax deducted at source. 
The section in its reference to rates is unnecessarily cumbrous , it would no long- 
er apply to registered firms whose partners are to be assessed directly (Section 
23 (5) and it leavesthe position regarding double income-tax relief in doubt 
Instead of the main provisions of the section a simple provision has been inserted 
giving an assessable person (section 3) a refund of any excess tax paid by him 
or on his behalf or treated as so paid over the amount with which he was properly 
chargeable. {As to dividend, See section 18 (5)) The amended section does not 
require any distinction to be made between British and non British subjects as 
their rates of tax are dealt with elsewhore (see section 17 (2) ) 


Sub section (2).~-This sub-section (2) was inserted by the Select Committee, 
The Committee in their report say — 

‘The new subssection (2), inserted in section 48, as amended by this clausey 
inserts the provisions of section 48 (2) which were incorrectly omitted when the 
present simplified section 48A was substituted for the whole of sections 48 and 
48A, It preserves the power of the Assistant Commissioner and of the Commuis- 
sioner to order refunds to be made,’ 


48A. Omitted by the Amending Act (VII of 1989). 


49. (1) If any person who has paid [alby deduction under 
section 18 or otherwrse[a] Indian income- 

Relief in respect of tax for any year on any part of his income 
United Kingdom in- proves to the satisfaction of the Income-tax 
come-tax. Officer that he has paid [alby deduction or 
otherwise[a] United Kingdom income-tax [b]for the corresponding 
year(b] in respect of the same part of his income, and that the 
rate at which he was entitled to, and has obtained, relief under 
the provision of section 27 of the Finance Act, 1920, 1s less than 
the Indian rate of tax charged in respect of that part of his in- 
come, he shall be entitled to a refund of a sum calculated on that 


[a~a) These words were inserted by the Amending Act (VII of 1939), 
|b-b] These words were substituted for the words “for that year” by sdid, 
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rt of his income ata rate equal to the difference between the 
ndian rate of tax [alor the appropriate rate of United Kingdom 
income-tax, whichever is less,/a@] and the rate at which he was 
entitled to, and obtained, relief under that section: 
[b] Provided that in no case shall the rate at which such re- 
fund is calculated exceed half the Indian rate of tax appropriate 
to the income of the person entrtled to relief [b] 


(2) In sub-section (1)— 


(a) the expression “Indian income-tax” means income-tax 


and super-tax charged in accordance with the provisions of 
this Act ; 


Old New 


(b) the expression “Indian rate [c]“(b) the expression ‘Indian 
of tax’”” means the amount of rate of tax’ means the amount 
the Indian income-tax divided of Indian income-tax exclusive 
by the income on which it was of super-tax after deduction of 
charged ; any relief due to a claimant 

under the other provisions of 
this Act but before deduction of 
any relief due to him under this 
section, divided by his total in- 
come after deducting therefrom 
any income (including income 
from @ share in an unregistered 
firm) exempted from tax by or 
under the provisions of this Act 
added to the amount of Indian 
super-tax before deduction of 
any relief due to the claimant 
under this section divided by 
his total income ;’'[c] 

(c) the expression “United Kingdom income-tax” means in- 
come-tax and euper-tax chargeable in accordance with the provi- 
sions of the Income-tax Acts. 

(d) the expression ‘appropriate rate of United Kingdom in- 
come-tax’ has the meaning assigned to that expression in section 
27 of the Finance Act, 1920, as amended by the Finance 
Act, 1927. 

Note.—-This section is amended by s. 57 of the Amending Act, 1939, to aa- 
Gomplish the object, viz., relief is restrictel to half the Indian rate. The object is 
designed to prevent any ascessee getting more relief than he is entitled to. 


{a~a] These words were inserted by the Amending Act (XIXX of 1934). 
(b-b] This proviso was added by the Amending Act (VII of 19 39). 
{o~c] Olsuse (b) was substituted by sbsd. 
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(2]4BA. (1) The Central Government may, by notification ‘in’ 

the Official Gazette, make provision for the 

Relief in respect of granting of relief in respect of income of 

Indian Btate and Domi- which has been paid both income-tax in 

nion Income-bax. cluding super-tax) under this Act and 
Dominion income-tax. 


(2) For the purposes of this section ‘Dominion income-tax’ 
means any income-—tax or super tax charged under any law in 
force in any Indian State or in any part of His Majesty’s Domi- 
nions (other than the United Kingdom) where the laws of that 
State or part provide for relief in respect of tax charged on in- 
come both 1n that State or part and in British India which ap- 
pears to the Central Board of Revenue to correspond to the relief 
which may be granted by this section. 


49B. Where a shareholder has received a dividend from a 

company which has paid income-tax 1mpos- 

Payment of income- eq in British India or elsewhere, he shall be 

ee by company tobe deemed, in respect of such dividend, himéelf 

eemed fayment by t 

Dacaholiee o have paid the income-tax (exclusive of 

super-tax) paid by the Company on so much 

of the dividend as bears to the whole the same proportion as the 

amount of income on which the compiny has paid such income— 
tax bears to the whole income of the company. 


49C. (1) Where a shareholder has received a dividend 
from a company which has obtained the 

Relief granted to relief referred ton section 49 or granted 
ee under section 49A or under the India and 
holder. Burma (Income-tax Relief) Order, 1936, he 
shall be deemed in respect of such dividend 

himself to have obtained such relief at the rate at which such 
relief has been granted, in respect of income-—tax only, to the com- 
pany for the financial year preceding the year in which the divi- 


dend was paid, 


(2) Ifthe rate at which a shareholder is deemed under 
sub-section (1) to have obtained relief exceeds the rate at which 
he would have been entitled to relief had such relief been given 
direct to him by or under the said sections or Order, any excess 
shall be recovered from him either as an addition to the tax 
payable by him on any assessment made on him under section 
23 or section 34 or by setting it off againat any relief due to him 
under section 48, 


(c~a|Beebtions 49-A to 49-D were inserted by the Indign Tngome-tax 
(Amendment) Act, 1939 (VIT of 1939) s, 58, ; 
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49D. If any person who has paid by deduction or otherwise 
Indian income-tax for any year in respect 
ee of any income arising without British India 
not providing for rehet 12 ® Country the laws of which do not pro- 
in respect of British Vide for any relief in respect of income-tax 
Indian Income tax charged in British India proves that he has 
paid income-tax by deduction or otherwise 
under the laws of the said country in respect of the same income, 
he shall be entitled to the deduction from the Indian income-tax 
payable of a sum equal to one-half of such Indian income-tax or 
to 7 of such tax payable in the said country, whichever 1s 
the less.” 


[a] 49E. Where under any of the provisions of this Act, a 
refund is found to be due to any person, the 

Power to setoff Jncome-tax Officer, [b] Appellate Assistant 
amount of refunds Commessioner [bd] or Commissioner, as the 
against tax remaining | f f th 
pay able. case may be, may, in lieu of payment of the 
refund, set off the amount to be refunded, or 

any part of that amount against the tax, if any, remaining payable 


by the person to whom the refund 1s due. 


[c] 49F. Where through death, incapacity, bankruptcy, liqui- 
dation or other cause,a person who would 

Power of representa- but for such cause have been entitled to a 
i refund under any of the provisions of this 
makeclaim on his be ct, or to make a claim under section 48 [d] 
half. * * or 49,13 unable to receive such refund 
or to make such claim, his executor, ad- 

ministrator or other legal representative, or the trustee or 
receiver, as the case may be, shall be entitled to receive such re- 
fund or to make such claim for the benefit of such person or his 


estate. 


50. No claim to any refund of income-tax [elor super-tax [e] 
under this Chapter shall be allowed, unless 

Limitation of claims .t1s made within [f] fowr years from the 
for refund. last day of the financial year commencing 
next after the expiry of the previous year 


‘a] Section 49-A, inserted by Act XVIII cf 1953, was renumbered as section 
49-E by the Amending Act (VII of 1939). 

(b-b] These words were substituted for the words “Assistant Oommussioner” 
by 2627. 

{c] Section 49-B, inserted by Act XVIII of 1933, was re-numbered section 
49—F' by cbr. 

(d] The word, figures and letter “or 45~A” were omitted by 2b1d. 

{e-e] The words ‘or super-tax” were inserted by the Indian Income-tax 
(Amendment) Act, 1939 (VII of 1939). ! 


[f] These words were substituted by sdzd, 
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in which the income arose, accrued or was received or was deemed 
to have arisen, accrued or been received or was brought into 
British Indra . 


Provided that where the claim is toa refund of encome—tax 
or super-tax paid prior to the commencement of the Indian Income- 
tax (Amendment) Act, 1989, the clavm shall not be allowed unless 
ut 18s made within one year fron the last day of the year in which 
the tax was recovered or before the last day of the financial year 
commencing after the expiry of the previous year as defined in 
clause (11) of section 2 un which the income arose on which the 
tax was recovered, whichever pertod may expire later : [f] 

Provided [a] further that a claim to refund under section 
49 [b] of tax pard prer to the commencement of the Indzan 
Income-tazx (Amendment) Act, 1989 [b] may be admitted after the 
period of limitation herein prescribed, when the applicant satisfies 
the Commissioner, or an Assistant Commissioner of Income-tax 
specially empowered in this behalf by the Central Board of 
Revenue, that he had suffictent cause for not making the claim 
within such period. 

Note.— Section 61 of the Amending Act, 1939, amends this section which 
prescribes a period of limitation for claims to refunds. The period is extended from 
one year to four years 10 accordance with a similar oxtension in other sections 
(as. 34 and 35). 

50A. Omitted by s. 62 of the Amending Act (VII of 1989). 


CHAPTER VIII 
OFFENCES AND PENALTIES 
51. Ifa person fails without reasonable cause or excuse— 


Failure to make pay- (a) to deduct and pay any tax as requir- 


ments or deliver re- 
ed by section 18 or under sub-section (5) of 
turns or statements or sagtion 46 : 


allow inspection. 


(b) to furnish a certificate required by sub-section (g) of sec- 
tion 18 or by section 20 to be furnished ; 

(c) to furnish in due time any of the returns mentioned in 
[co] section 19-A, [d] Section 20-A, section 21, [¢] sub-section (2) 
of [e] section 42, or section 38 ; 


{a] The word “further” was inserted by tha Amending Act (VII of 1939), 

{6-b] These words were inserted by sbzd. 

[e] The words “Section 19A” were inserted by the Indian Income-tax 
(Amendment) Act, 1926 (XXIV of 1936). 

{d] The words “‘section 20-A”’ were inserted by the Indian Inoome-tax 
(Second Amendment) Act, 1933 (XVIII of 1933). 

(e~e] There words wera inserted by the Amending Act (VII of 1939), 
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(d) to produce, or cause to be produced, on or before the 
date mentioned in any notica under sub-section (4) of section 22, 
sach accounts and documents as are referred to in the notice ; 


(e) to grant inspection or allow copies to be taken in accords 
ance with provisions of section 39, 


he shall, on conviction before a Magistrate, be punishable with 
fine which may extend to ten rupees for every day during which 
the default continues. 

2. If a person makes a statement in a verification mentioned 

in [aa] section 19-A or [ab]section 20-A 

False statement im [a] or sectzon 21 [a] ox section 22, [b] or sub- 

declaration, section (2) of section 26-A, [6] or sub-seoc- 

t10n (3) of section 30 or sub-section (2) of 

section 32[¢] x x which 1s false, and which he either knows 

or believes to be false, or does not believe to be true, he shall [d] 

be punishable, on conviction before a magistrate, with simple wm- 

prisonment which may extend to siz months, or with fine which 
may extend to one thousand rupees, or with both. [d] 


53. (1) A person shall not be proceeded 

Proseculion to be at against for an offence under section 51 or 

pega ca Sal section 52 except at the instance of the [e] 
" Inspecting Assistant Commissioner. [e} 


Old New 


(2) The Assistant Commis- [f] (2) The Inspecting Assis- 
sioner may stay any such pro- tant Commissioner may erther 
cseding or compound any such before or after the institution 
offence. of proceedings compound any 

such Offence. [f] 


04. (1) All particulars contained in any statement made, 
return furnished or accounts or documents 

Disclousure of infor- produced under the provisions of this Act, 
aia bya public ser- oy in any evidence given, or affidavit or 
deposition made, 1n the course of any pro- 
ceedings under this Act other than proceedings under this 
Chapter, or in any record of any assessment proceeding, or any 
proceeding, relating to the recovery of a demand, prepared for the 


ie The words “gection 19a”’ were inserted by the Amending Act (XXV 
of 1926). 
8 The words “seotion 20A” were inserted by the Amending Act (XVIII 
of 1.933 e 
[a-a] These words were inserted by the Amending Act (VII of 1939). 
{b-b] These words were ineerted by Act X VIII of 1933 
{.c ] The words ‘or sub section (2) of section 33—A or sub-section (3) of seo- 
tion 50A” were omitted by the Amending Act (VII of 1939). 
| d—d) These words were substituted by shed 
re These words were substituted for “Assistant Commissioner’ by tid, 
\f-f} Sub-section (2) was substituted by 2b, 
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purposes of this Act, shall be treated as confidential, and, nofwith- 
standing anything contained in the Indian Evidence Act, 1872, no 
Court shall, save as provided in this Act, be entitled to require 
any public cervant to produce before if any such return, accounts, 
documents or record or any part of any such record, or to give 
evidence before it in respect thereof. 

(2) If a public servant discloses any particulars contained in 
any such statement, return, accounts, documents, evidence, affida- 
vat, deposition or record, he shall be punishable with imprison- 
— which may extend to 81x months, and shall also be lable to 

ne: 


[a] (3) Nothing in this section shall apply to the disclosure-—: 

(a) of any such particulars for the purposes of a prosecution 
under the Indian Penal Code in respect of any such statement, 
return, accounts, documents, evidence, affidavit or’deposition, or 
for the purposes of a prosecution under this Act, or 


() cf any such particulars to any person acting in the execu- 
tion of this Act where 1t 1s necessary to disclose the same to him 
for the purposes of this Act, or 


(c) of any such particulars occasioned by the lawful employ- 
ment under this Act of any process for the service of any notice 
or the recovery of any demand, or 


[2]"(d@) of any such particulars to a Civil Court in any suit to 
which Government 1a a party, which relates to any matter arising 
out of any proceeding under this Act, or 


(e) of any such particulars to the Auditor General of India 
for the purpose of enabling him to discharge his functions under 
section 144 of the Government of India Act, 1935, or 


(f) of any such particulars to any officer appointed by the 
‘Auditor Genera! of India or the Central Board of Revenue to 
audit income-tax receipts or refunds, or 


(g) of any such particulars, relevant to any inquiry into the 
conduct of an official of the Income-tax Department, to any per- 
sons appointed Commissioners under the Public Servants (Inqui- 
ries) Act, 1850, or to an officer otherwise appointed to hold such 
inquiry, or to a Public Service Commission established under the 
Government of India Act, 1985, when exercising its functions 
in relation to any matter arisiog out of any such inquiry, or” [bd] 


[c](h) of any such particulars occasioned by the lawéul exer- 
cise by a public servant of his powers under the Indian Stamp Act, 
1899, to 1mpound an insufficiently stamped document, or 


{a] The wads “Provided that” were omitted and the proviso was numibdred 
as sub-section (3) by the Indian Income-tax (Amendment) Act, 1939(VII of 1932) 

[b—b} Clauses (d) to (g) were insarted by sbsd. 

{c) Existing olauge (co) was re-lettered ol. (A) by ebsd, 


to. '94] 


Old. 


(d) of such facts to an antho- 
rised officer of the United King- 
dom, as may be necessary to 
enable relief to be given under 
section 27 of the Fimance Act, 
1920, or a refund to be given 
under section 49 of this Act: 
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New 


[aj“(t) of such-facts, to Bn 
authorised officer of the Unite 
Kingdom, or of any Indjan 
State or of any part of His 
Majesty’s Dominions which has 
entered into an agreement with 
British India for the granting 
of double taxation rehef, as mray 
be necessary for the purpose of 
ending such relief or a refund 
under section 49 of this Act to 
be given, or 

(7) of such facts, to an officer 
of a Provincial Government, as 
may be necessary for the pur- 
pose of enabling that Govern- 
ment to levy or realise any tax 
imposed by 16 on agricultural 
income, or 

(%) of such facts, to any autho- 
rity exercising powers under 
the Sea Customs Act, 1878, or 
any Act of the Central Legiala- 
ture imposing a duty of extisd 
as may be necessary for enabl- 
ing it duly to exercise such 
powers, or 

(2) of such facts, to a Return- 
ing Officer, as may be netessary 
to establish whether a person 
is or 18 not entitled to be enter-: 
ed on an electoral roll, or 

(m) so much of such parti- 
culars, to the appropriate autho- 
rity, as may be necessary to 
establish whether a person has 
or has not been assessed to in- 
come-tax in any particular year 
or years, where under the pro- 
visions of any law for the tame 
being in force such fact is re- 
quired to be established.” ; [a] 


la—a] Clauses (2) to (m) were substituted for the original clause (d@) by the 


Amending Act (VII of 1939), 
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[a](4) Nothing in this section shall apply to the production by 
@ public servant before a Court of any document, declaration or 
afidavit filed, or the record of any statement or d3position made 
ina proceeding under [b]sect:on 25A or[b] section 26A, or to 
the giving of evidence by a public servant in respect thereof. 

(c] (5) No prosecution shall be instituted under this section 
except with the previous sanction of the Commu-sioner. , 

Note—The Select Committee amended the clause as drafted in the Bill. The 
Committee in their report say :— 

“The alterations made in the clause have the effect of converting the three 
provisoes to sub-section (2) of section 54 of the Act into separate sub sections, 
a form which we consider more appropriate in view of their contents. We have 
also added further matters to the list of those exempted from the ban on dis- 
closure. These matters are contained 1n the new clause (d), dealing with suits 
in Civil Courts, ol. ( f) dealing with audit offizers, clause (%), and clause (J) which 
makes specific provision allowing the details, necessary for establishing thata 
person ig qualified to be an elector, to be disclosed to a Returning Officer.” 


CHAPTER IX. 
SUPER TAX. 


55. In addition to the income-tax charged for any year, 

there shall be charged, levied and paid for 

Charge of super-tax. that year in respect of the total income of the 

previous year of any [dl]individual, Hindu 

undivided family, [e]company, local authority, unregistered firm 

or other association of persons([e] not being a registered firm [fJor 

the partners of the firm or members of the association indrvi- 

dually[f] an additional duty of income-tax (in this Act referred 

to as super-tax) at the rate or rates laid down for that year by Act 
of the Central Legislature. 


[g\“Provided that where under the provisions of clause (bd) 
of sub-section (5) of sectron 23 an unregistered firm has been 
assessed in the manner applicable to a registered firm, super—tax 
shall be payable by each partner of the firm individually on his 
share wn the income, profits and gains of the firm and not by the 
firm wtself;”[ g] 


la) The words “Provided further that’’ were omitted and the proviso was 
numbered as sub-section (4) by the Amending Act (VII of 1939). 

(b-b) The words ‘‘section 25A or” were inserted by sb2d. 

lc The words “Provided further that” were omitted and the proviso was 
numbered as sub-section (5) by sd2d. 


(a) The words were inserted by the Indian Income-tax (Amendment) Act 
(XI of 1924). 


[e-6] These words were substituted by the Amending Act, 1939 (VII of 1939) 
{f-f} These words were inserted by sbid. 
{g-g] This proviso was inserted by sbed. 
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Provided [a]further that, where the profits and gains of an 
unregistered firm [blor other association of persons not being a 
company[b] have been assessed to super-tax, super-tax shall not be 
payable by [cla partner of the firm or a member of the association, 
as the case may be,[c] in respect of the amount of such profits and 
gains which 18 proportionate to his share. 

Note.—This section is amended by s.67 of the Amending Act, 1939. The 
Statement of Objects and Reasons says '— 

“Clause 62 amends section 55, the super-tax charging section, by exempting a 
member of an aszociation of persons from super-tax where the income of the asso- 
Siation has been assessed to super-tax. It also takes out of the exemption given 
to partners of unregistered firms the case (s 23 (5) (5) of an unregistered firm 
assessed as a registered firm.” 

56. Subject to the provisions of this Chapter, the total in- 

come of any [d]individual, Hindu undivided 

Total income for pur- family, company,[d] [ellocal awthorety,[e] un- 
‘poses of super—tax. registered firm or other [ flassociation of per- 
sons[f] shall, for the purposes of super-tax, be 

the total income as assessed for the purposes of income-tax, and 
where an assessment of total income has become final and con- 
clusive for the purposes of income-tax for any year, the assessment 


shall also be final and conclusive for the purposes of super-tax for 
the same year. 


o7. Omitted by the Amending Act (VII of 1989). 


58. (2) All the provisions of this Act [gjrelating to the charge, 

assessment, collection and recovery of in- 

Application of Act to come-tax except those contaimed in[g] sec- 

Buper—tax. tion 3, [A]the second proviso(h] to subssection 

(1) of section 7, the second and third provisos 

to section 8, sub-section (2) of section 14, and sections 15, 19, 20 

and the first proviso to sub-section (1)of section 41 and section 

58-F and [2]sub-sectzon (2)[2] of section 58-G shall apply, so far 

as may be, to the charge, assessment, collection and recovery of 
‘puper-fax. 


[a The word ‘ further” was inserted by the Amending Act (VIL of 1939). 
'b-b] These words were inserted by zbid 

{c-c These words were substituted by 2b2d. 

{d-d] These words were inserted by the Amending Act (XI-of 1924). 
(e-e| These words were inserted by the Amending Act (VII of 1939). 


[f-fj These words were substituted for the words “association of individuals” 
‘by eb:d, 


+ |g] These words were inserted by the Amending Act (XV of 1933). 


[z-h) These words were substituted for the words “the proviso” by ,the 
“Amending Act (VII of 1939). 


ae Thesa words were eubstituted for the words ‘sub -sections (?) and (3)” 
by sded, 
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(2) Save as Yale in (alsub—sections (2), (2A), (@B),' (8B), 
(30), (8D) and (8H }{a] of section 18, and section 58-H, super.tax 
Bhall be payable by the assessee direct. 


CHAPTER IX-A. 


SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES OF 
PROVIDENT FUNDS. 


58A. In this Chapter, unless there is any- 
Definitions thing repugnant in the subject or context,— 

(a) “recognised provident fund” means a provident fawd 
which has been and continues to be recognised by the Commas. 
sioner, in accordance with the provisions of this Chapter ; 

(0) an “employer” means— 

(t) a Hindu undivided family, company, firm or other associa- 
tion of [6] * * persons, or 

(12) an individual engaged in @ business, profession or voca- 
tion whereof the profits and gains are assessable to income-tax 
under section 10, fc] * * maintaining a provident fund for the 
‘benefit of his or its employees ; 

(c) an “employee” means an employee participating in a pro- 
vident fund, but does not include a personal or domestic servant ; 

(zd) a “contribution” means any sum credited by or on be- 
half of any employee out of his salary, or by an employer out of 
his own monies, to the individual account of an employee, but 
does not include any sum credited as interest ; 

(e) the “balance to the credit” of an employee means the 
total amount to the credit of his individual account in @ provident 
fund at any time; 

(f) the “annual accretion” to the balance to the credit of an 
employee means the increase to such balance in any year, arising 
from contributions and interest , 

(g) the “accumulated balance due” to an employee means the 
balance to his credit, or such portion thereof as may ba claimable 
by bim under the regulations of the fund, on the day he ceases to 
be an employee of the employer maintaining the fund; and 

(h) the “regulations of a fund” means the special body of re- 
gulations governing the constitution and administration of a par- 
ticular provident fund. 

58-B (1) The Commissioner of Income-tax may accord re- 

it, east xd cognition to _ ple fund which, 1n his 

ee © opinion, satisfies the conditions prescribed in 

fel agli of recogni- section 58C and the rules AP ag et 

and may, at any time, withdraw such re- 
[a-a] Theee words were substituted by the Amending Act (VIE of 1939), 


'b, The words “‘individuls or” were omitted by sd:d, 
[c] The words ‘‘or section’ were omitted by zb:d, 
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cognition if, in his opinion, the provident fund contravenes any of 
those conditions. 


(2) Omitted by Act VIT of 1939. 


[a] (2) An order according recognition shall take effect on such 
date as the Commissioner may fix in accordance with any rules 
ths Central Board of Revenue may make in this behalf, such date 
not being later than the last day Of the financial year in which 
the order 1s made. 


[a] (3) An order withdrawing recognition shall take effect 
from the day on which it is made. 


[aj (4) An employer objecting to an order of the Commis- 
sioner refusing to recognise (b] or an order withdrawing recogni- 
tion from [b] a provident fund may appeal, within sixty days of 
such order, to the Centra! Board of Revenue. 


The appeal shall be in the form and shall be verified in the 
manner prescribed by the Central Board of Revenue. 


58-C (1) In order that a provident fund 
Conditions to be satis ~=may receive and retain recognition, 16 shall 
monet a ees satisfy the conditions set out below and any 
other conditions which the [a] Central Gov- 

ernment [a] may, by rule, prescribe— 


(a) All employees shall be employed in India, or shall 
be employed by an employer whose principal place of business 
is in British India. 

(6) The contributions of an employee in any year shall be a 
definite proportion of his salary for that year, and shall be deduct- 
ad by the employer from the employee's salary in that proportion, 
at each periodical payment of such salary in that year, and credit- 
ed to the employee’s individual account in the fund. 


(c) Subject to the provisions of section 58-D, the contribu- 
tions of an employer to the individual account of an employee in 
any year shall not exceed the amount of the contributions of the 
employee in that year, and shall be credited to the employee’s in- 
dividual account at intervals not exceeding one year. 


(d@) The fund shall consist of contributions as above specified, 
of accumulations thereof, and of interest (simple and compound), 
credited in respect of such contributions and accumulations, and 
of securities purchased therewith and of no other sums. 

(ec) The fund shall be vosted in two or more trustees or in the 
Official Trustee, under a trust which shall not be revocable save 
with the consent of all the beneficiaries. 








la] Original sub sectione (8), (4) and (5) were rcenumbered (2), (3) and (4) 
by the Amending Act (VIT of 1939). 


(b~b| These words were snserted by rsd 
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(f) The employer shall not be entitled to recover any sum”™ 
whatsoever from the fund, save in cases where the employee is dis- 
missed for misconduct or voluntarily leaves his employment other- 
wise than on account of ill-health or otherwise unavoidable cause 
before the expiration of the term of service specified in this behalf 
in the regulations of the fund. 


In such cases the recoveries made by the employer shall be 
limited to the contributions made by him to the individual 
account of the employee, and to interest (simple and compound) 
credited in respect of such contributions and accumulations there- 
of, in accordance with the regulations of the fund. 


(g) The accumulated balancs due to an employee shall be pay- 
able on the day he ceases to be an employee of the employer main- 
taining the fund. 


(h) Save as provided in clause (g), or in accordance with 
such conditions and restrictions as the Central Government 
may, by rules, prescribe, no portion of the bilance to the credit 
of an employee shall be payable to him. 


(2) Where there 1s a repugnance between any regulation of 
a recognised provident fund and any provision of this Chapter or 
of the rules made thereunder, the regulat.on shall, to the extent 
of the repugnance, be of no effect. 


The Commissioner may, at any time, require that such re- 
pugnance shall be removed from the regulations of the fund. 


98D. Subject to any rules which the 
habe? dimer Central Government may make in this 
ons emp : 
pacaticne ic. @ataln behalf, the Commissioner may, in respect of 
auaal any particular fund, relax the provisions of 


condition (c) of sub-section (1) of sec- 
tion 58C— 


(a) so as to permit the payment of larger contributions by an 


employer to the individual accounts of employees whose salary 
does not exceed five hundred rupees p2r mensem, and 


(b) so as to permit the crediting by employers to the indivi- 
dual accounts of employees of periodical bonuses or other contri- 
butions of a contingent nature, where the calculation and payment 
of such bonuses or other contributions 1s provided for on definite 
principles by the regulations of the fund. 

58-E. The annual accretion in any year to the balance at 

the credit of an employee participating in a 

are accretion recognised provident fund shall be deemed to 

oe @ moome__ bave been received by him in that year and 

shall be included in his total income for 

that year, and, subject to the exemptions specified in section 58-F, 
shall be hable to income-tax and super-tax : 
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Provided that, for the purpose of sub-section (3) of section 15, 
out of such annual accretion only the employee’s own contribu- 
tions shall be included 1n his total income. 


58-F. (1) An employee shall not be liable to pay income-tax 

on contributions to his individual account in 

Exemption of annual g recognised provident fund, in so far as the 
reiaaas from income- sosregate of such contributions in any year 
does not exceed one-sixth of his salary in 


that year [a] or siz thousand rupees, whichever vs less. [a] 


(2) [6] Interest credited on the accumulated balance of any 
employee wn a recognised provident fund shall be exempt from 
payment of encome-taz, tf and un so far as tt does not exceed one- 
thurd of the salary of the employee for the year concerned and [6] 
the contributions exempted from income-tax under sub-section (1) 
and accumulations thereof shall be shown separately, and interest 
thereon shall be calculated and shown separately, in so far as 1 18 
allowed at a rate not exceeding such rate asthe [c] Central 
Government may, by notification 1n the {c] Officeal Gazette, fix in 
this behalf. 


Note —This section 1isamended by s 73 of the Amending Act, 1939. The 
limit of exemption 18 cut down to Rs. 6,000 as im section 15 and in order to 
simplify the provision regarding the exemption of interest on the employee's 
accumulated balance 16 1s provided that such interest shall be exempted in so far 
as it does not exceed ona third of the employee's salary for the year (Statement 
of Objects and Reasons). 


58-G. [d](1) Where the accumulated balance due to an 

employee participating 1n a recognised pro- 

Exemption of accue yident fund becomes payable, such accumu- 

mulated balance from ated balance shall be exempt from payment 

income-tax and super- 

cae of super-tax except to the extent of an 

amount equal to the aggregate of the amounts 

of super-tax on annual accretions that would have been payable 

under section 58-E up to the first duy of April, 1933, 1f the Indian 

Income-tax (Second Amendment) Act, 1933, had come into force 
on the 15th March, 1930. 


(2) Where an employee participating in a recognised provi- 
dent fund has rendered continuous service with his employer for 
a period of not less than five years, and the accumulated balance 


[a—-a These words were added by the Amending Act (VII of 1939). 

{b-b] These words were substituted by eb:d 

{c-c] These words were substituted by the Government of India (Adapta- 
tion of Indian Laws) Order, 1937. 

[2d] Sub-section (1) of section 58-G. was inserted by the Indian Income-tax 
or Amendment) Act, 1933 (XVIII of 1933), 
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‘due to him becomes payable, such accumulated balance shall be 
exempt from payment of income-tax [a] * * and shall be excluded 
from the computation of his total income : 


Provided that the Commissioner of Income-tax may allow 
such exemption and exclusion where the employee has rendered 
continuous service with the employer for a period of le3s than 
five years, 1f,1n his opinion, the service has been terminated by 
reason of the employee's ill-health, or by the contraction or dis- 
continuance of the employer’s business, or other cause beyond the 
control of the employee. 


(3) Where exemption from payment of income-tax 1s not 
allowed under the provisions of sub-section (2), the Income-tax 
Officer shail calcalate the total of the various sums of income-tax 
[b] and super-tax which would have been payable by the employee 
an respect of hrs total encome for each of the years concerned wf 
the fund had not heen recognised provident fund, and the amount 
by which such total exceeds the total of all sums paid by or on 
behalf of such employee by way of tax for such years shall be 
payable by the employee in addition to any other wncome-tax and 
super-tax [b] for which he may be hab'e for the year in which 
the accumulated balance due to him becomes payable. 


Note.— This section is amended by section 74 of the Amending Act, 1939 
The Statement cf Objects and Reasons saya — 
“*T§ 18 the intention to give the benefit of participation in a recognised Pro- 
vident Fund only to those employees who have rendered continuous service with 
“the employer for at least 5 years. Section 58-G (3)1s here amended so as to put 
the employee belonging toa rac»ognisei Provident Fund who has not renderei 5 
years service in the same position as he would have been if the fund had not 
been recognised.” 


o8H. The trustees of a recognised provident fund, or other 
person authorised by the regulations of the 
Deduction at souree, fund to make payment of accumulated 
. goed entate ee balances due to employees, shall, at the time 
cisnesd- due an accumulated balance due to an employee 
is paid, deduct therefrom any income-tax 
payable under sub-section (3) of section 58-G and any income-tax 
and super-tax payable on an employee's total income as determin- 
ed under sub-section (3) of section 58-J, and sub-sections (4) to 
(9) of section 18 shall apply as if the sum to be deducted were 
income-tax payable under the head “Salaries”. 








[a! The words “and super-tax” were repsaled by the Indian Inqome-tax 
{Second Amendment) Act, 1933 (XVIII of 1938). 
[o~b] These words were substituted by the Amending Aot (VII of 1939), 
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98-I. (1) The accounts of a revnognised provident fund shall 

be maintained by the trustees of the fund 

Accounts of recognis- and shall be in such form and for such 

ed provident funds, periods, and shall contain such partidulara a4 

the Centra! Board of Revenue may prescribe, 

(2) The accounts shall be open to inspection af all reasonabl 3 

times by Income-tax authorities, and the trustees shall furnish to 

the Income-tax Officer such abstracts thereof as the Central 
Board of Revenue raay prescribe. 


58J. (1) Where the recognition is accorded to a provident 

fund with existing balances, an account shalt 

Treatment of balances be made of the fund up to the day before the 

ie eae ee day on which the recognition takes effect, 

Peng era showing the balance to the credit of each 

employee on such day, and containing such further particulars as 
the Central Board of Revenue may prescribe. 


(2) The account shall also show in respect of the balance to 
the credit of each employee the amount thereof which is to be 
transferred to that employee's account in the recognised providant 
fund, and such amount (hereinafter called his transferred balance) 
shall be shown as the balance to his credit in the recognised pro- 
vident fund on the date on which the recognition of the fund 
takes effect, and sub-sections (3) and (4) shall apply thereto. 


Any portion of the balance to the credit of an employee in 
the existing fund which 13 not transferred to the recognised fund 
shall be excluded from the accounts of the recognised fund and 
shall be liable to incomestax and super-tax in accordance with the 
provisions of this Act other than this Chapter. 


(3) Subject to such rules as the Central Board of Revenue 
may make in this behalf, the Income-tax Officer shall make » 
calculation of the aggregate of all sums comprised in a transferred 
bilance which would have been hab'e to income-tax if this 
Chapter had been in force from the date of the institution of the 
fund, without regard to any tax which mav have been paid on any 
euch sum, and such aggregate (if any) shall be deemed to be in- 
come received by the employee in the year in which the recogni- 
tion of the fund takes effect, and shall be included in the ém- 
ployee’s total income for that year; and, for the purposes of 
assessment, the remainder of the transferred balance shall be dis- 
regarded, but no other exemption or relief, by way of refund or 
otherwise, shall be granted in respect of any sum comprised in 
such transferred balance : 

Provided that, in cases of serious accounting difficulty, the 
Commissioner shall have power subject to the said rules, to make 
a summary calculation of such aggregate. 
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(4) Notwithstanding anything contained in condition (h) of 
sub-section (1) of section 58-C,an employee, in order to enable 
him to pay the amount of tax assessed on his total income as 
determined under sub-section (3), shall be entitled to withdraw 
from the balance to his credit in the recognised provident fund a 
sum not exceeding the difference between such amount and the 
amount to which he would have been assessed if the transferred 
balance had not been included in his total income 


(5) Nothing in this section shall affect the rights of the per- 
sons administering an unrecognised provident fund or dealing 
with it, or with the balance to the credit of any individual em- 
ployee, before recognition 1s accorded, in any manner which may 
be lawful. 


58K. (1) Where an employer who maintains a provident 

fund (whether recognised or not) for the 

Treatment of fund benefit of his employees and has not trans- 

ilyriaabiaeal employ- ferred the fund or any portion of it, transfers 

such fund or portion to trustees in trust for 

the employees participating in the fund, the amount so transferred 
shallibe deemed to be of the nature of capital expenditure. 


(2) When an employee participating in such fund 1s paid 
the accumulated balance due to him therefrom, any portion of 
such balance as represents his share in the amount so transferred 
to the trustee (without addition of interest, and exclusive of the 
employee’s contributions and interest thereon) shall [a]2f the em- 
ployer has made effective arrangements to secure that tax shall 
be deducted at source from the amount of such share when paid 
to the employee,(a] be deemed to be an expenditure by the employ- 
er within the meaning of [b] clause (xiz) of sub-section (2) of sec- 
tion 10, incurred in the year in which the accumulated balance 
due to the employee is paid. 

58L. (1) All rules made under this Chapter shall be subject 

Provisions relating ¢© the provisions of sub-sections (4) and (5) 
to rules. of section 59. 

(2) In addition to any power conferred by this Chapter, the 
Governor General in Council may make rules— 

(a) prescribing the statements and other information to be 
submitted with an application for recognition ; 


(b) limiting the contributions to a recognised provident fund 
by employees of a company who are shareholders in the company; 





[a-a} These words were inserted by the Indian Income tax (Amendmen ) 
Act, 1989 (VII cf 1939). 

[b) The word brackets and figure ‘clause (x11)” were substituted for clause 
(ix) by tbed. 
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(c) providing for the assessment by way of penalty of any 
consideration received by an employee for an assignment of, or 
creation of a charge upon, his beneficial interest in a recognised 
provident fund ; 


(d) determining the extent to and the manner in which 
exemption from payment of income-tax and super-tax may be 
granted in respect of contributions and interest credited to the 
individual accounts of employees in a providentfund from which 
recognition has been withdrawn; and 

(e) generally, to carry out the purposes of this Chapter and 
to secure such further control over the recognition of provident 
funds and the administration of recognised provident funds as he 
may deem requisite. 


58M. This Chapter shall not apply to any provident fund 


Application of thig 60 Which the Provident Funds Act, 1925, 
Chapter. applies. 


CHAPTER IX-B[a] 


SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES OF 
SUPERANNUATION FUNDs. 


58N. In this Chapter, unless there is any- 
thing repugnant in the subject or context — 


(a) ‘approved superannuation fund’ means a superannuation 
fund or any part of a super-annuation fund which has been and 
continues to be approved by the Central Board of Revenue in ac- 
cordance with the provisions of this Chapter ; 


(5) ‘employer’, ‘employee’ and ‘contribution’ have, in relation 
to superannuation funds, the meanings assigned to those expres- 
s10ns 1n section 58A 1n relation to provident funds ; 


(c) ‘ordinary annual contribution’ means an annual contribu- 
tion of a fixed amount or an annual contribution computed on 
some definite basis by reference to the earnings, the contributions 
or the numker of members of the fund. 


580. (1) The Central Board of Revenue may accord approv- 

al to any superannuation fund or any part 

Approval and with- of a superannuation fund which in its opinon 

drawal of approval. complies with the requirements of section 

58P, and may atany time withdraw such 

approval, if in its opinion the circumstances of the fund or part 
cease to warrant the continuance of the approval. 


(2) The Central Board of Revenue shall communicate in 
writing to the trustees of the fund the grant of approval with the 


'a) Chapter 1XB containing sections 58N to 58 V was inserted by the Indian 
Jnpome-tax (Amendment) Act, 1939 (VII of 1939), 8, 76, axes ae 


Definitions. 
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date on which the approval is to take effect, and, where the ap- 
proval is granted subject to conditions, those conditions. 


(3) The Central Board of Revenue shall communicate im 
writing to the trustees of the fund any withdrawal of approval 
with the reasons for such withdrawal and the date on which the 
withdrawal 1s to take effect. 


(4): The Central Board of Revenue shall neither refuse nor 
withdraw approval to any superannuation fund or any part of & 
supperannuation fund unless it has given the trustees of that 
fund a reasonable opportunity of being heard in the matter. 


58P. In order that a superannuation fund may receive and 
retain approval the following conditions 
Conditions for approval. shall be satisfied, namely — 


(a) the fund shall be a fund established under an irrevoc- 
able trust in connection with a trade or undertaking carried on in 
British India ; 


(6) the fund shall have for its sole purpose the provision of 
annuities for employees in the trade or undertaking on their re- 
tirement at or after a specified age or on their becoming incapa- 
citated prior to such retirement, or for the widows, children or 
dependants of persons who are or have basen such employees on 
the death of those persons ; and 


(c) the employer in the trade or undertaking shall be a con- 
fributor to the fund 


Provided that the Central Board of Revenue may, 1f 1t thinks 
fit and subject to such conditions, i{ any, as 18 thinks proper to 
attach to the approval, approve a fund or any part of a fund— 


(i) notwithstanding that the rules of the fund provide for the 
return in certain contingencies of contributions paid to the fund, or 


(22) if the miin purpose of the fund is the provision of such 
annuities as aforesaid, notwithstanding that suca provision 1s not 
its sole purpose, Or 


(122) notwithstanding that the trade or undertaking in con- 
nection with which tha fund 1a established 1s carried on only 
partly in British India. 


58Q. (1) An application for approval of a superannuation 
fund or part of a superannuation fund for 

Application for ap- any year of assessment shall be made in 
proval. writing before the end of that year by the 
trustees of the fund to the Income-tax 

Officer, and shall be accompanied by a copy of the instrument 
under which the fund is established and by two copies of the rules 
and of the accounts of the fund for the Jast year for which such. 
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accounts have been made up. The Central Board of Revenue 
may require such further information to be supplied as 16 thinks 
proper. 

FQ) If any alteration in the rules, constitution, objects or 
conditions of the fund 13 made at any time after the date of the 
application for approval, the trustees of the fund shall forthwith 
communicate such alteration to the Income-tax Officer, and in 
default of such communication any approval given shall, unless the 
Central Board of Revenue otherwise orders, be deemed to have 
been withdrawn from the date on which the alteration took effect 

58R. Income derived from investments or deposits of an 

approved superannuation fund shall be 

Exemption of super- exempt from payment of income-tax, and 

annuation fund from any sum paid by an employer or an employee 

income-tax. 

by way of contribution towards an approved 

superannuation fund ehall, in the case of an employer, be deducted 

in computing his income, profits or gains for the purpose of 

assessment, and, 1n the case of an employee, be treated for all the 

purposes of this Act as if it were a sum to which the provisions 
of section 15 apply 


Provided that no such exemption shall be allowable to an 


employee in respect of any sum which is not an ordinary annual 
contribution . 


Provided further that where a contribution by an employer 
is not an ordinary annual contribution it shall, for the purposes 
of this section, be treated, as the Central Board of Revenue may 
direct, either as an expense incurred in the year in which the 
sum is paid, Or ag an expense to be spread over such period of 
years as the Central Board of Revenue thinks proper. 


58S. (1) Where any contributions (including interest on 
contributions, if any) are repaid to an 
Treatment of repaid employee, the amount so repaid shall be 
contri butions. deemed for the purposes of income-tax and 
super-tax to be income of the employee for 

that year. 


(2) Where any contributions (including interest on contri- 
butions, 1f any) are repaid to an employee during his lifetime 
but not at or in connection with the termination of his employ- 
ment, income-tax on the amount so repaid or paid shall except in 
the case ofan employee whose employment was carried on abroad, 
be deducted by the trustees of the fund at the average rate of tax 
at which the employee was liable to imcome-tax and super-tax 
during the preceding three years or during such period, if less 
than three years, as he was a member of the fund, and shall be 
paid by the trustees to the credit of the Central Government 
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within the prescribed time andin such manner as the Central 
Board of Revenue may direct. 


58T. Where an employer deducts from 
Deduction from pay the emoluments paid to an employee or pays 
oe ee ve on his behalf any contributions of that em- 
be included tn veturs Ployee to an approved superannuation fund, 
ander section: 21. he shall include all such deductions or pay- 
ments in the return which he 1s required 

to furnish under scction 21. 
S8U. Ifa fund or a part of a fund for 
Liabilities of trustees any reason ceases to be an approved super- 
al age of appro” snnuation fund, the trustees of the fund 
shall nevertheless remain liable to account 

for tax on any sum paid— 

(a) on account of returned contributions (including interest 
on Contributions, 1f any), and 

(b) in commutation or 1n heu of annuities, 
in so far as the sum so paid is in respact of contributions made 
before the fund or part of the fund ceased to be an approved 
fund under the provisions of this Chapter. 

58V. The trustees of an approved superannuation fund and 

any employer who contributes to an approv- 

Particulars to befur- eq superannuation fund shall, when requir- 

seated Ps ed by notice from the Income-tax Officer, 

, "within twenty-one days of the date of such 
notice— 

(a) furnish to the Income-tax Officer a return containing 
such particulars of contributions made to the fund as the notice 
may require ; 

(6) prepare and deliver to the Income-tax Officer a return 
containing— 

(¢) the name and place of residence of every person in 
receipt of an annuity from the fund, 

(tt) the amount of the annuity payable to each annuitant, 

(tz) particulars of every contribution (including interest on 
contributions, if any) returned to the employer or to employees ; 
and 

(cv) particulars of sums paid in commutation or in lieu of 
annuities ; 

(c) furnish to the Income-tax Officer a copy of the accounts 
of the fund to the last date prior to such notice to which such 
accounts have been made up, togetber with such other informa- 
tion and particulars as the Central Board of Revenue may rea- 
sonably require.” 
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CHAPTER X 
MISCELLANEOUS 


59. (1) The Central Board of Revenue may, subject to the 

control of the Governor General in Council, 

Power to make rules. make rules for carrying out the purposes of 

this Act and for the ascertainment and de~- 

termination of any class of income. Such rules may be made for 

the whole of British India or for such part thereof as may be 
specified. 


(2) Without prejudice to the generality of the foregoing 
power, such rules may-— 


(a) prescribe the manner in which, and the procedure by 
which, the income, profits and gains shall be arrived atin the 
case of — 


(2) incomes derived 1m part from agriculture and in part from 
business ; 


(11) Omitted. 
[a] (2) persons residing out of British India ; 


(5) prescribe the procedure to be followed on applications for 
refunds ; 


(c) provide for such arrangements with His Majesty’s Gov- 
ernment as may be necessary to enable the appropriate relief to be 
granted under section 27 of the Finance Act, 1920, or under sec- 
tion 49 of this Act, 

(d) prescribe the year which, for the purpose of relief under 
section 49, is to be aken as corresponding to the year of assess- 
ment for the purposes of section 27 of the Finance Act, 1920; and 

(e) provide for any matter which by this Act is to be pre- 
scribed. 


[6] (3) In cases coming under clause (a) of sub-section (2), 
where the income, profits and gains lable to tax cannot be de- 
finitely ascertained, or can be ascertained only with an amount of 
trouble and expense to the assessee which, in the opinion of the 
Central Board of Revenue, 1s unreasonable, the rules made under 
that sub-section may— 


(a) prescribe methods by which an estimate of such income, 
profits and gains may be made, and 
(5) in cases coming under sub-clause (2) of clause (a) of sub- 


section (2), prescribe the proportion of the income which shall be 
deemed to be income, profits and gains liable to tax, 


{a} Clause (22) of sub-section (2) of 59 was omitted and olause (13) was 
renumbered ol. (#1) by the Amending Act (VIT of 1939). 


[6] Sub-seotion (3) was inserted by Act XVIII of 1927, 
16 
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and an assessment based on such estimate or proportion shall be 


deemed to be duly made in aceordance with the provisions of 
thig Act. 


(4) The power to make rules conferred by this section shall, 
except on the first occasion of the exercise thereof, be subject to 
the condition of previous publication. 


(5) Rujes made under this section shall be published in the 


Offical, Gazette, and shall thereupon have effect as if enacted in 
this Act. 


60. (1) The Central Government may, by notification in the 
Gazette of Indva, makean exemption, re- 
Power to make exemp- duction in rate or other modification, in 
tions, etc. respect of income-tax in favour of any class 
of income, or in regard to the whole or any 

part of the income of any class of persons. 


[a] (2) Where, by reason of any portion of am assesse’s salary 
being paid in arrears or in advance [0] or by reason of his having 
received in any one financial year salary for more than twelve 
months, [b] [c] or a payment which is under the provisions of sub- 
section (1) of section 7 a profit in lreu of salary, [c] his income 18 
assessed at a rate higher than that at which it would otherwise 
have been ascessed, the Central Government may grant[ d] the 
appropriate relief. [ d ] 


(e] (8) After the commencement of the Indian Income tax 
(Amendment) Act, 1939, the power conferred by sub-section (1) 
shall, not be exerciseable except for the purpose of rescinding an 
exemption, reduction or modification adready made. [e] 

-Note,—The Select Committee made alterations in the clause as drafted in 
the Bill. The Committee in their Report say — 
“The alteration of the clause has the effeos, first, of substituting the words 
‘the appropriate relief in sub-section (2) of section 60 of the Act, for the ex- 
pression ' such relief as it may think fit’ which we consider 18 unduly wide, 
and, secondly, of abolishing for the future the power to make any exemptions, 
reductions or modifications under sub-section (1). It is sesessary to keep sub- 
section (1), so that orders resinding exemptions now in existence may be mate 
when necessary under the implied power imported, into the sub section by 
section 21 of the General Clauses Act, 1397, We have received an assurance 
that it is the intention of Government, in consonence with the general scheme 
contained inthe Bill and simultaneously with ite coming into operation, to 
rescind the exemptions numbered 20, 21, 22 and 23 in the list set forth in para— 
“graph 17 of Part III of the Income-—tax Manual.” 


(a| Sub-section (2) of s. 60 was inserted by Act XXI of 1930. 

ae These Words were inserted by Act XVIII of 1933. 

[c-c] These words were inserted by the Amending Act (VII of 1939). 

\d-d| These words were substituted for the words “such relief as if may 
think fit’ by ebed. 

[e-e] Sub-seotion (3) was inserted by sbed. 


— 


fiscs 66-61) 
Otd. 
61. Any assessee, who is en- 
Appearance by autho- titled or 
rised representative. required 
to attend 


before any income-tax authos 
rity in connection with any 
proceedings, under this Act, 
may attend either in person or 
by any person authorised by 
him in writing in this behalf. 


MrscktnaNngous 


123 
New 


[a]61. (1) Any ass@ésee, who is 
entitled or 

required 

to attend 
before any Income-tax autho- 
rity in connection with any 
proceeding under this Act 
otherwise than when required 
under section 37 to attend per- 
sonally for examination on oath 
or affirmation, may attend by a 
person authorised by him in 
writing in this behalf, being a 
relative of or a person regularly 
employed by the assessee, or & 
lawyer or accountant or [n- 
come-tax practitioner, and not 
being dicqualified by or under 
sub-section (3). 

(2) In this section,— 

(2) @ person regularly em- 
ploved by the assessee shall in- 
clude any officer of a Scheduled 
Bank with which the asseasee 
maintains a current account or 
has other regular dealings ; 

(22) ‘lawyer’ means a Barris- 
ter-at-Law or Solicitor or any 
other person entitled to plead 
in any Court of law in British 
India ; 

(777) ‘accountant’ means a 
registered accountant enrolled 
in the Register of Accountants 
maintained by the Central Gov- 
ernment under the Auditors Cer- 
tificate Rules, 1932, or a holder 
of a restricted certificate under 
the Restricted Certificate Rules, 
193%, or a member of an asso- 
ciation of accountants recognis- 
ed in this behalf by the Central 
Board of Revenue ; 


Appearance by autho= 
rised representative. 





[a] This section was substituted by the Amending Act (VII of 1939) s. 79, 
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New. 

(tv) ‘Income-tax practitioner’ 
means— 

(a) any person who, before 
the lst day of April, 1938, at- 
tended before an Income-tax 
authority on behalf of any asses- 
see otherwise than in the capa- 
city of an employee or relative 
of that assessee ; 

(6) any person who has pass- 
ed any accountancy examuina- 
nation recognised in this behalf 
by the Central Board of Reve- 
nue; or 

(c) any person who has ac- 
quired such educational quah- 
fications as the Central Board 
of Revenue may prescribe for 
this purpose. 

(3) No person who has been 
dismissed from Government 
service after the 1st day of 
April, 1938, shall be qualified 
to represent an assessee under 
sub-section (1), and if any 
lawyer or registered accountant 
is found guilty of misconduct 
in connection with any income- 
tax proceedings by the autho- 
rity empowered to take discipli- 
nary action against members 
of the profession to which he 
belongs, or 1f any other person 
is found guilty of such muscon- 
duct by the Commissioner of 
Income-tax, the Commissioner 
of Income-—tax may direct that 
he shall be thenceforward dis- 
qualified to represent an asses- 
see under sub-section (1): 

Provided that— 

(a) no such direction shall be 
made in respect of any person 
unless he 1s given @ reasonable 
opportun:ty of being heard, 
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New 

(5) any person against whom} 
such direction is mate may, 
within one month of the mak- 
ing of the direction, appeal to 
the Central Board of Revenue 
to have the direction cancelled | 
and 

‘c) no such direction shall 
take effect until one month 
from the making thereof or, 
when an appeal is preferred, 
until the disposal of the 
appeal.” 


Note —This section was substituted by section 79 of the Amending Act, 
1939. The Statement of Objects and Reasons says — 

“Clause 72 amends section 61 and 1s designed to correct abuses in respect of 
the representation of assessees. The provisions are self-explanatory and they give 
the assessee a wide field from which to choose his representative. The amended 
section does not affect existing Incomesrtax practitioners, however incompetent, 
so long as they are not guilty of misconduct in connection with income-tax 
proceedings.” 

The Select Committee made changes in the clause as drafted. The Committee 
in their Report say —- 

“We have substituted a more accurate revised definition of ‘accountant’. 
We have also recast subesection (3) of section 61 of the Act, as amended by the 
Bill, so as to remove from the Commissioner of Income-tax the power to decide 
whether a lawyer or an accountant has been guilty of misconduct in connection 
with income-tax proceedings. We consider that the authorities ordinarily respon- 
sible for disciplinary action in the two professions concerned should deal with 
such matters as With other questione of discipline.in those professions.” 

62. A receipt shall be given for any 
Receipts to be given. money paid or recovered under this Act. 

63. (1) A notice or requisition under this Act may be serv- 
ed on the person therein-named either by 
post or, as if if were 2 summons issued by a 
Court, under the Code of Civil Procedure, 


Service of notices, 


1908. 


(2) Any such notice or requisition may, in the case of a firm 
or a Hindu undivided family, be addressed to any member of the 
firm or to the manager, or any adult male member of the family 
[aJand, in the case of any other [djassoctation of persons[b] be ad- 
dressed to the principal officer thereofla] 


{a-a] These words were ingerted by the Indian Income tax (Amendment) 
Act, 1924 (XI of 1924). 

[6-b] These words were substituted for the words “association of individuals” 
by the Amending Act (VII of 1939), 


$26 Tus Inpran Incomm-Tax Act, 1922 Gear. % 


64. (1) Where an assessee carries on [ala business, profes. 

sion or vocation(a] at any place, he shall be 

Place of aeseasment ggsegsed by the Income-tax Officer of the 

area in which that place 1s situate or, where 

the [d]businezss, profession or vocation[b] 18 carried on 10 more 

laces than one, by the Income-tax Officer of the area in which 

F the principal place of his business, professisn or vocation(c] is 

situate. 

{2) In all other cases an assessee shall be assessed by the In- 

come-tax Officer of the area in which he resides. 


(8) Where any question arises under this section as to the 
lace of assessment, such question shall be determined by the Com- 
mresioner, or, where the question is between places in more pro- 
vinces than one, by the Commissioners concerned, or,if they are 
not in agreement, by the Central Board of Revenue : 


Provided that, before any such question is determined the 
assessee shall have had an opportunity of representing his views. 


{ d]“ Provided further that the place of assessment shall not 
be called in question by an assessee uf he has madea return in 
response to the notice under sub section (1) of section 22 and has 
stated therewn the principal place wherein he carries on his bust 
ness, profession or vocation, or rf he has not made sucha return 
shall not be called un question after the exprry of the time allowed 
by the notice under sub-section (2) of sectron 22 or under section 34 
jor the making of a return. 

Provided further that 1f the place of assessment is called un 
question by an assessee the Income-tax Officer shall, of not satrsfi- 
ed with the correctness of the claim, refer the matter for deter- 
mination under this sub-section before assessment 1s made.’ [da] 


(4) Notwithstanding anything contained in this section, every 
Iacome-tax Officer shall have all the powers conferred by or under 
this Act on an Income-tax Officer in respect of any sncome, profits 
or gains accruing, or arising or received within the area for which 
he 18 appointed. 

Note.—Sub sectzon (3)—Provisoes.—These provisoes were added by section 81 
of the Amending Act VII of 1939, The Statement of Objects and Reasons says — 

“Clause 74 amends section 64 (3)so as to debar the assessee from questionr 
ing She place cf assessment after the time allowed by notice under section 22 (1) 

[a] The words ‘a business, profession or vooation’’ were substituted for the 
word ‘ business’ by ebzd. 

{b] The words “business, profession or yocation” were substituted for the 
word “business” by shed. 

{c*c) These words were substituted forthe words “his principal place of 
business’ by ebzd. 

(@-d] These provisoes were added by ebsd, 
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for submitting a return. Assessees frequently obstruct income fax procéedings 
by raising questions of jurisdiction and the amendment 1s designed to check this: 
practioe. The sub-section is also amended so as to makes it olear that tks Income- 
tax Officer has to refer to the Commissioner before assessment a question regard~ 
ing the place of aesessment.” 

The Select Committee made changes in the clause as drafted. The Com- 
mittee in their Report say — 


“We have somewhat relaxed the stringency of the first proviso which the 
clause adds to sub-section (3) of section 64 of the Act, by providing that an 
assessee shall be debarred from raising the question of the place of assessment 
only when he has stated bis principal place of business ina resurn made ani 
by extending the time wi. hin which the question can be raised in the other cases 
to the end of the time allowed for a return after a specific notica under section 
22 (2) or 34.” 


65. Every person deducting, rataining or paying any tax im 
pursuance of this Act in respect of income 
belonging to another person 1s hereby mdem- 
nified for the deduction, retention or pay- 


Indemnity. 


ment thereof. 


66. (1) If, in the course of any asseesment under this Act 

or any proceeding in connection therewith 

Statement of care by other than a proceeding under Chapter VIIT, 

Commissioner to High , question of law arises, the Commissioner 

Court. may, either on his own motion or on refer- 

ence from any Income-tax authority subordinate to him, draw up 

a statement of the case and refer 16 with his own opinion thereon 
to the High Court. 


(2) Within sixty days of the date on which he 1s served with 
notice of an order under section 31 or section 32 or of an order 
under section 33 enhancing an assessment or otherwise prejudi- 
cial to him [a] * * the assessee in respect of whom the order 
[d] * * was passed may, by application accompanied by a fee of 
one hundred rupees or such lesser sum as may be prescribed, 
require the Commissioner to refer to the High Court any question 
of law arising out of such order [J] * * and the Commussioner 
shall, within sixty days of the receipt of such application, draw up 
a statement of the case and refer it with his owa opinion thereon 
to the High Court. 


[c]Provided that a reference shall lie from an order under 
section 33 only on a question of law arising out of that order itself, 
and not on a question of law arising out of a previous order under 
section 31,[d] * * revised by the order under section 33: 


{a The words ‘or of a deoision by a Board of Referees under saction 33A’’ 
were omitted by the Amending Act (VII of 1939). 

[6] The words “or deciaion’’ were omitted by zbed 

{e] This proviso was inserted by Act XVIII of 1983. 

[d} The words “or section 32” were omitted by sds. 
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Provided further that if in exercise of his power of revision 
under section 33, the Commissioner decides the question or if the 
Com missioner rejects the application on the ground that it is time- 
barred or otherwise incompetent, or if,1n exercise of his powers 
under sub-section (3), the Commissioner refuses to state the case, 
the assessee may within thirty days from the date on which he 
receives notice of the order passed by the Commissioner withdraw 
his application, and if he does so, the fee paid shall be refunded. 

(8) If on any application being made under sub-section (2), 
the Commissioner refuses to state the case on the ground that no 
question of law arises, the a:sessee may apply within six months 
from the date on which he 1s served with notice of the refusal to 
the High Court, and the High Court, if 1t 18 not satisfied of the 
correctness of the Commissioner’s decision, may require the Com- 
missioner to state the case and to refer it, and, on receipt of any 
such requisition, the Commissioner shall state and refer the case 
accordingly. 

[a] (8A) If, on any application being made under sub-sec- 
tion (2), the Commissioner rejects 16 on the ground that it 1s 
time-barred, the assessee may, within two months from the date 
on which he is served with notice of the order of the Commus- 
sionor, apply to the High Coart, and the High Court, if 16 18 not 
satisfied of the correctness of the Commiussioner’s decision, may 
require the Commissioner to treat the application as made with- 
in the time allowed under sub-section (2). 


(4) If the High Court 1s not satisfied that the statements in a 
case referred under this section are sufficient to enable 1t to deter- 
mine the question raised thereby, the Court may refer the case 
back to the Commissioner by whom 1t was stated to make such 
additions thereto or alterations therein as the Court may directin 
that behalf. 

(5) The High Court upon the hearing of any such caso shall 
decide the questions of law raised thereby, and shall deliver its 
judgment thereon containing the grounds on which such decision 
is founded, and shall send to the Commissioner by whom the case 
was stated a copy of such judgment under the seal of the Court 
and the signature of the registrar, and the Commuasioner shall dis- 
pose of the case accordingly, or, if the case arose ona reference 
from any Income-tax authority subordidate to him, shall forward a 
copy of such judgment to such authority who shall dispose of the 
case conformably to such judgment. 

(G6) Where a reference 1s made to the High Court on the 
application of an assessee, the costs shall be in the disoretion of 
the Court. 

(7) Notwithstanding that a reference has been made under 
this section to the High Court, income-tax shall be payable in 
acordance with the assessment made in the case : 
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Provided that, if the amount of an assessment is reduced as 
® result of such reference, the amount overpaid shall be refunded 
with such interest as the Commissioner may allow (a) wvless the 
High Court, on intumation given by the Commissioner within 
thirty days of the receipt of the result of such reference that hé 
antends to ask for leave to appeal to His Majesty in Counce, 
makes an order authorising the Commissioner to postpone payment 
of such refund untel the drsposal of the appeal to His Majesty in 
Council. [a | 

[6] (7A) Section 5 of the Indian Limitation Act, 1908, shall 
apply to an application to the High Court by an assessee under 
sub-section (3) or sub-section (3A). [6] 


(8) For the purposes of this section “the High Court” 
means— 


(a) in relation to x ™ British Baluchistan, the High 
Court of Judicature at Lahore ; 


(6) 1n relation to the province of Ajmer-Merwara, tha High 
Court of Judicature at Allahabad , and 


(c) 1n relation to the province of Coorg, the High Court of 
Judicature at Madras. 


Note —-This section i3 amended by s. 82 of the Amending Act, VII of 1539. 
The Statement of Objects and Reasons says —— 


“Clause 75 amends section 66 so as to allow the High Court in cases of 
appeal to the Privy Council, where a refund of the tax to the assesseae who has 
succeeded before the High Court 1s inadvisable, to authoriss the Commissioner 


to withboild the refund Ifthe assessee succeeds beyond the Privy Council, he 
will get the refund with interest ”’ 


Note.—From a subsequent date not later than two years from the date [c. ap= 
pointed for the coming into force of Part I of the Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939) as the Central Government may, in like manner, appoint, 
the above section 66 shall be read thus — 

66. (a) For sub-sections (1), (2), (3), (3A), (4) and (5), the following sub- 
sections shall be substituted, namely — 

* (1) Within sixty days of the date upon which he 1s served with notice of 

an order under subssection (4) of section 33 the asses- 

Statement of case by see or the Commissioner may, by application in the 
Appellate Tribunal to prescribed form, accompanied where application is 
High Court. made by the assessee by a fee of cne hundred rupees, 
require the Appellate Tribunal to refer to the High 

Court any question of law arising out of such order, and the Appellate Tribunal 


shall within ninety days cf the receipt of such application draw up a statement 
of the case and refer it tothe High Court 


{[a~a] These words were added by the Amending Act (VII of 1939). 

[6-b] Sub-section (7A) was inserted by Act XVIII of 1933. 

[c] The date now appointed by the Central Government is the 1st day of 
April 19389 on which the Inccme-tax (Amendment) Act (VII of 1939) will come 
into force. 


17 
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Provided tbat, if, in the exercise of its powers under sub-section (2), the 
Appellate Tribunal refuses to state a case which it has been required by the 
assessee to state, the assessee may, within thirty days from the date on which 
he receives notice of the refusal to state the case, withdraw his application and, 
1f he does so, the fee paid shall be refunded. 

(2) If on any application being made under sub-section (1) the Appellate 
Tribunal refuses to state the case on the ground that no question of law arises, 
the assessee or the Commissioner, as the case may be, may, within six menths 
from the date on which he 1s served with notice of the refusal, apply to the High 
Court, and the High Court may, if 16 18 not satisfied of the correctness of the 
decision of the Appellate Tribunal, require the Appellate Tribunal to state the 
case and to refer 1t, and on receipt of any such requisition the Appellate Tribunal 
shall state the case and refer 16 accordingly. 

(3) If on any application being made under sub-section (1) the Appellate 
Tribunal rejects 16 0n the ground that it 1s time barred, the assessee or the Com: 
missioner, as the case may be, may, within two months from the date on which 
he 18 served with notice of the rejection, apply to the High Court, and the High 
Court, 1f 16 18 not satisfied of the correctness of the Appellate Tribunal’s decision, 
may require the Appellate Tribunal to treat the applicstion as made within 
the time allowed under sub-section (1). 

(4) If the High Court 1s not satisfied that the statements 1n a case referred 
under this section are sufficient to enable 1t to determine the question raised 
thereby, the Court may refer the case back to the Appellate Tribunal to make 


such additions thereto or alterations therein as the Court may directin that 
behalf. 


(5) The High Court upon the hearing of any such case shall decide the 
questions of law raised thereby and shall deliver 1ts judgment thereon containing 
the grounds on which such decision is founded and shall send a copy of such 
judgment under the seal of the Court and the signature of the Registrar to the 
Appellate Tribunal which shall pass such orders as are necessary to dispose of the 
case comformably to such ,udgment,”, 


(b) 1n sub-section (6), the words “on the application of an assessee” shall be 
omitted , 

(c) in sub-section (7A), for the words, brackets, figures and letter ‘under 
sub-section (3) or sub section (3A)”, the words, brackets and figures ‘under subse 
section (2) or sub-section (3)’’ shall be substituted. 

(Vide sub sectton (2) of section 1 and sectton 92 of the Indvan Income-tax 
(Amendment) Act, 1989 (VII of 1989)) 

[a]66-A. (1) When any case has been referred to the High 

Court under section 66, 16 shall be heard by 
Reference to be heard Bench of not leas than two Judges of the 
7 Benches of High Fgh Court, and in respect of such case the 
ourts, and appeal to ? ree 
lie incertain cases to Provisions of section 93 of the Code of Civil 
Privy Council. Procedure, 1908, shall, so far as may be, 
apply notwithstanding anything contained 
in the Letters Patent of any High Court established by Letters 
Patent or in any other law for the time being in force. 


[a] Section 66A was inserted by Act XXIV of 1926. 
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[a] Provided that where in any referense heard by the 
Bench of the Court of the judecial Commissioner of the North~ 
West Frontier Province, a difference of opinion arises between 
the Judicral Commissioner and the Judge of the said Uourt, the 
opinion of the zudicial Commissioner shall prevail [a] 

(2) An apoeal shall le to His Majesty in Council from any 
judgment of the High Court delivered on a reference made under 
section 66 in any case which the High Court certifies to be a fit 
one for appeal to His Majesty in Council. 

(3) The provisions of the Code of Civil Procedure, 1908, 
relating to appeals to His Majesty in Counzil shall, so faras may 
be, apply in the case of appeals under this section in hke manner 
as they apply in the case of appeals from decrees of a High Court: 

Provided that nothing in this sub-section shall be deemed to 
affect the provisions of sub-section (5) or sub-section (7) of 
section 66. 

Provided, further, that the High Court may, on petition 
made for the execution of the order of His Majesty in Council in 
respect of any costs awarded thereby, transmit the order for exe- 
cution to any Court subordinate to the High Court. 

(4) Where the judgment of the High Court is varied or 
reversed in appeal under this section, effect shall be given to the 
order of His Majesty in Council in the manner provided in sub- 
sections (5) and (7) of section 66 in the case of a judgment of the 
High Court. 

(5) Nothing in this section shall be deemed— 

(a) to bar the full and unqualified exercise of His Majesty’s 
pleasure in receiving or rejecting appeals to His Majesty in Coun- 
cil, or otherwise howsoever, or 

(6) to interfere with any rules made by the Judicial Com- 
mittee of the Privy Council, and for the time being in force, for 
the presentation of appeals to his Majesty in Council, or their 
conduct before the said Judicial Committee. 

67. Nosuit shall be brought in any Civil Court to set aside 

Bar of suits in Civil OF modify any assessment made under this 

Court. Act, and no prosecution, suit or other pro- 

ceeding shall lie against any officer of the 

Crown for anything in good faith done or intended to be done 
under this Act. 

[d]67A. In computing the period of limitation prescribed for 

Computation of 0 appeal under this Actor for an applica- 
reriods of limitations, tion under section 66, the day on which the 
order complained of was made, and the time 

rcquisite for obtaining a copy of such order, shall be excluded. 


68. [ Repealed]. 

fae This proviso to sub-section (1) was added by the Amending Act (VII 
c{ 1939). 

[b] Section 67A was inserted by Act (XXII of 1930), 
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“THE SCHEDULE, (a’ 
{ See section 10 (7).] 
RULES FOR THE CoMPUTATION oF THE PROFILS AND GAINS 
oF INSURANCE BosiNness 
1, In the case of any person who carries on, or at any time in the preced- 
ing year cerried on, life insurance business, the profits ani gsins of such person 
frcm that business shall be computed separately from his income, profits 
or gains from any other business 
2. The profits and gains of life :nsurance businezs shall be taken to be 
eifher— 
(a) the grogs external incomings of the preceding year from that busineas lesa 
the management expenses of that year, or 
(3) the annual average of the surplus disclosed by the actuarial valuation 
made for the last inter-valuation period ending before the year for which the 
asgegament is to be made, after adjusting such surplus so as to exclude from 
if any surplus or deficit included therein which was made inany earlier inter- 
valuation period and any expenditure othor than expenditure which may unier 
the provisions of section 10 of this Act be allowed for in computing the profits 
and gains of a business, 
whichever is the greater 
Provided that the amount to be allowed as management expenses shall not 
exceed-— 
(a) 74 per cent. of the premiums received during the preceding year in 
raspect of single premium life insurance polices, plus 
(d} in respect of the first year's premiums received in respect of other life 
insurance policies for which the number of anual premiums received is less 
than twelve, or for which the number of years curing which premiums are pay. 
able is less than twelve, for each such premium or each such year 7% per cent. 
of such first year's premiums received during the preceding year, plus 
‘  (c) 85 per cent. of the first years premiums received during the preceding 
year jn respeot of other life insurance policies aud 84 per cent.of other premiums 
received during that year in respect of all lifeinsurance polices other than single 
premium life insurance policies. 
3. In computing the surplus for the purpose of rule 2,— 
(a) one-half of the amounts paid to or reserved for or expended on be'alf of 
policy-holders ehall be allowed a3 a dejuction 
Provided that 1n the first such computation made under this rule of any 
such surplus no account shall be taken of any euch amounts to the extent to 
which they are paid out of or 1n respect of any surplus brought forward from a 
previous inter valuation period 
Provided further that 1f any amount so reserved for policy-holders ceases to 
be so reserved, and 1s not paid to or expended on behalf of policysholders, one- 
halt of such amount, if it has been previously allowed as a deduction, shall be 
treated as part of the surplus for the period in which the said amount ceased to 
be so reserved » 
(a) This schedule was added by s. 84 of the Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 


Min wo 
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(8) any amount either written off or reserved in the accounts or through 
the actuarial valuation balance shest to mest depreciation of or loss on the rea- 
lisation of securities or other assets, shal) be allowed as a deduction, and any 


sums taken credit for in the accounts or actuarial valuation balance theet on ac- 
count of appreciation of or gains on the realisation of the securities or other 
assets shall be included 1n the surplus 

Provided that 1f upon investigation it appears to the Income-tax Officer 
after consultation with the Superintendent of Insurance that having due regard to 
the necessity for making reasonable provision for bonuses to participating policy- 
holders and for contingencies, the rate of interest or other factor employed in: 
determining the liability in respect of outstanding policies is materially in- 
consistent with the valuation of the securities and othar assets so as artificially 
to reduce the eurplus, such adjustment shall be maie to the allowance for depre- 
ciation of, or to the amount to be included 10 the surplus 10 reapact of apprecia - 
tion of, such securities and other assets, as shall increase the surplus for the 
purposes of these rules to a figure which 1s fair and just, 

(c) the whole amount of in‘erest received in respect of any securities of the 
Central Government which have been issued or deslared to be income-tax free 
shall be deducted. 

4, Where for any yearan assessmentis madein accordance with the 
annual average of a surplus disclosed by @ valuation for an inter-valuation period 
exeeeding twelve months, then, 1n computing the tax payable for that year, crelit 
shall not be given in accordance with sub-section (5) of section 18 for the tay 
paid in the preceding year, but credit shallbe givan for the annual average of the 
income-tax pald by deduction at source from interest on sesurities or otherwise 
during such period. 

5. For the purposes of these rules— 

(1) “preceding year’ means that year for which annual accounts are required 
to be prepared under the Insurance Act, 1938, 1mmejiately preceding the year 
for which the assessment is to be made or until the commencement of the 
Insurance Act, 1938, the previous year as defined 1n section 2 of this Act ; 

(12) “gross external incomings’ means the full amouat of incomings from 
interest, dividends, fines and fees and all other incomings from whatever source 
derived (except premiums received from policy-holders any interest and divi- 
dends on any annuity fund) and includes also profits from reversions and on the 


sale or the granting of annuities, but excludes profits on the realisation of securi- 
f1es . 


Provided that incomings, including the annual value of the property occupied 
by the asseasee, which but for the provisions of sub-section (7) of section 10 
would have been assessable under section 9 shall be computed upon the basis 


laid down ie the last named section, and that there shall be allowed from such 
gross incomings such deductions as are permissible under that section. 


(s1¢) ‘management expenses’ means the full amount of expenses (including 
commissions) incurred exclusively in the management of the business of life 
insurance, and in the case of a company carrying on other classes of business 
ag well as the business of life insurance in addition thereto a fair proportion of 
the expenses incurred jn the general management of the whole business. Bonuses 
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or otber sums paid to or reserved on behalf of policy-holders, depreciation of, and 
losses on the realisation of, securities and any expeniiture other than expenditure 
which may under the provisions of section 10 of this Act ba allowed for in com- 
puting the profits and gain: of a business are not management expenses for the 
purposes of these rules , 

(sv) ‘life insurance business’ means life insurance business as defined in 
clause (11) of section 2 of the Insurance Act, 1938 , 

(v) ‘securities’ includes stocks and shares. 

6. The profits and gains of any business of insurance other than life 
insurance sual] be taken to be the balance of the profits disclosed by the annual 
accounts, copies of which are required under the Insurance Act 1938, to be 
furnished to the Superintendent of Insurance after adjusting such balance so 
as to exclude from it any expenditure other than expenditure which may under 
the provisions of section 10 of this Act be allowed for in computing the profits 
and ga.ns of a business Profits and loases on th3 realisation of invastments, and 
depreciation and appreciation of the value of investments shall be dealt with as 
provided in rule 3 for the business of life insurance. 

7. The profits and gains of companies carrying on dividing sosiety or 
assessment business shall be taken to be 15 per cent. of the premium incone of 
the previous year or 1n the case of non-resident compauies 15 per cent. of the 
British Indiin premium income of the previous year. 

8. The profits and gains of the British Indian branches of an insurance 
comvany not resident in British India, in the absente of more reliable data, may 
be deemed to be proportion of the total wor'd 1nc)m2 of the company correspond - 
ing to the proportion which its British Indian premium income bears to 16s total 
premium income. For the purpose of this rule, the total world income of life 
insurance companies not resident in British India whose profits are periodically 
ascertained by actuarial valuation shall be computed in the manner laid down 
in these rules for the computation of the profits and gains of the insurance busi- 
ness catried on in British India 

9. These rules apply to the assessment of tha profits of any business of 
insurance carried on by a mutual insurance company. 

Note.—This schedule was added by the Select Committee. The Committee 
in their remarks saya —- 

“Clause 78 adds to the Act tbe Schedule necessary to implement the decision 
announced in our remarks on clause 10 1n connection with section 10 (7) of the 
Act “Tothe extent to which the changes made by us in sestion 16 of the Aot 
by our enlargement of the sonnotation of the terms “settlement or disposition’ 
and ‘settlor or disponer’ in section 23A of the Act by our extension of the scope 
of tho section to other companies than thcse controlled by not more than five 
persons, in section 34 of tha Act by our extension of the term over which income 
which has escaped assessment may be pursued 1n certain cases for eight years, 
and to the extent to which the new sections 44K and 44F render liable to tax 
monies otherwise not liable, we recognise that the sanction given to the provisions 
of the Bill may require to be supplemented by specific sanction for these new 
provisions. We request that such sanction, if held to be necessary, and thg 
sanction referred to in our remarks on clause 4 may be obtained,” 


| 
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APPENDIX A 
Extract from the Indian Finance Bill, 1939 


* ® * bad * #* 


I. (1) This Act may be called the Indian Finance Act, 1939. 


* * am & 


Income tax and super- 6. (1) Subject to the provisions of sub- 
tax. section (2)— 


(a) income-tax for the year beginning on the Ist day of 
April, 1939, shall be charged at the rates specified in Part I of 
Schedule II, and 


(d) rates of super-tax for the year beginning on the Ist day 
of April, 1939, shall, for tha purposes of section 55 of the Indian 
Income-tax Act, 1922, be those specified in Part II of Schedule II. 


(2) In cases to which section 17 of the Indian Income-tax 
Act, 1922, applies, the tax chargeable shall be determined in ac- 
cordance with the provisions of that section with reference to the 
rates specified in Schedule IT 


(3) For the purpose of this section and of Schedule II, the 
expression “total income” means total income as determined for 
the purposes of income-tax or super-tax, as the case may be, in 
accordance with the provisions of the Indian Income-tax Act, 
1922. 


(4) Notwithstanding anything contained in clause (a) of sub- 
section (1) and sub-section (2), the rates of income-tax for the 
year beginning on the Ist day of April, 1939, chargeable in respect 
of the total income of any individual or Hindu undivided family, 
where more than half of such totalincome consists of income 
from salaries, interest on securities or dividends in respect of 
which the individual or Hindu undivided family 1s deemed under 
the provisions of section 49B of the Indian Income-tax Act, 1922, 
to have paid income-tax imposed in British India, or consists 
of income falling under more than ore of these heads, shall be 
the rates of income-tax imposed in respect of the income of such 
individual or Hindu undivided family for the year beginning on 
the Ist day of April, 1938. ( 


(5) In respect of income to which sub-section (4) applies, 
the provisions of section 17 of the Indian Income-tax Act, 1922, 
sball apply to the assessment to be made for the year beginning on 
the 1st day of April, 1939, as though the Indian Income-tax 
(Amendment) Act, 1939, had not been passed. 





136 Tar Inp1an IncomE-Tax Aot, 1922 (Car, 


SCHEDUDE II. 
[ See section 6. ] 
PART I. 
RaTES OF INCOME-TAX. 


A. In the case of every individual, Hindu undivided 
family, unregistered firm and other association of persons not 
being & case to which paragraph B of this Part apples— 


Rate 
1. On the first Rs. 1,500 of total income . Nel. 
2. On the next Rs. 3,500 of total income . Nine pies in the rupee 
3. On the next Rs 5,000 of total income . One anna ani three pies 
1n the rupee. 
4, On the next Rs. 5,000 of total income - Twoannas in the rupee. 
5. On the balannce of total income . Two annas and six pies 


in the rupee 
Provided that— 
(7) no income-tax shall be payable on a total income which 
does not exceed Rs. 2,000. 


(17) the income tax pavable shallin no case exceed half the 
amount by which the total income exceeds Rs. 2,000. 

B. In the case of every company and local authority, and 
in every case 10 which, under the provisions of the Indian Income- 
tax Act, 1922, incomestax is to be charged at the maximum rate— 

Rate 


On the whole of total income ; . Two annas and six pies 
in the rupee. 


PART IIL. 
RATES OF SUPER-TAX. 


A. In the case of every individual, Hindu undivided famuly, 
unregistered firm and other association of pergons, not being a 
case to which paragraph B of this Part applies— 


Rate. 
1. On the first Rs. 25,000 of total income ~ Nal, 
2. Onthe next Rs. 10,000 of total income ... One anna in the rupee. 
3. On the next Rs. 20,000 of total income .. Iwo annas in the rupee. 
4. On the next Rs. 70,000 of total income Three annas in the rupee. 
5. On the next Rs. 75 000 of total income -» Four annas 1n the rupee. 
6. On the next Rs. 1,50,000 of total 1ncome .. Five annas in the rupee. 
7 On the next Rs. 1,50,000 of total :mcome . §&1x annas in the rupee 
8, On the balance of total income “ . f&even annas in the 

rupee 

B. In the case of every company and losal authority— 

Rate. 


On the whole of total income os as --» One anne in the rupes, 


APPENDIX B 137 


APPENDIX B. 
The Government Trading Taxation Act, 1926. 
Aot IIT or 1926. 
(Zs¢ April 1926. 


AN AOT tO DETERMINE THE LIABILITY OF CERTAN GOVERNMENTS 
TO TAXATION IN BrITisH INDIA IN RESPECT oF 
TRADING OPERATIONS. 


Whereas 1t 1s expedient to determine the liability to taxation 
for the timo being in force in British India of the Government of 
any part of His Majesty’s dominions, exclusive of British India, in 
respect of any trade ot business carried on by or on behalf of such 
Government ; It is hereby enacted a3 follows :— 


Short title aad sain I. (1) This Act may be called the 
mencement Government Trading Taxation Act, 1926. 


(2) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. 

Z. (1) Where a trade or business of any kind is carried on 
by or on behalf of the Government of any 
PEELE ere part of His Mayjasty’s Domuniona, exclusive 
fhe anna of teaq. Of British India, that Government shall, in 
ing operations: respect of the trada or business and of all 

operations connected therewith, all property 
occupied in British India and all goods owned in British India 
for the purposes thereof, and all income arising 1n connection 
therewith, be liable 


(a) to taxation under the Indian Income-tax Act, 1922, in 
the same manner and to the same extent as in the like case a com- 
pany would be liable ; 


(5) to all other taxation for the time baing in force in British 
India in the same manner asin the like case any other person 
would be liable. 


(2) For the purposes of the levy and collection of inéome-tax 
under the Indian Income-tax Act, 1922, in accordance with the 
provisions of sub-section (1), any Government to which that sub- 
section applies, shall be deemed to be a company within the mean- 
ing of that Act, and the provisions of that Act shall apply ac- 
cordingly. 

(3) In this section the expression “His Majesty’s Dominions” 
includes any territory which 1s under His Majesty’s protection or 
im respect of which a mandate 1s being exercised by the Govern- 
mont of any part of His Majesty’s Dominions. 


Liability cf certain 


18 
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APPENDIX C. 
The Indian and Burma (Income-tax Relief) Order, 1936. 
PART I. 
INTRODUOTORY AND GENERAL. 


1. This Order may be cited as “The India and Burma (In- 
come Tax Relief) Order, 1936.” 


2. The Interpretation Act, 1889, apples for the interpreta- 
tion of this Order as it applies for the interpretation of an Act of 
Parhament. 

3. Any reference in this Order to, or to any provisions of, the 
Indian Income-tax Act, 1922, shall be construed as a reference to 
that Act or those provisions as for the time being 1n force 1n India, 
as for the time being in force in Burma, as or for the time being in 
force both in India and in Burma, as the context and the circum- 
stances may require, or, if that Act or those provisions have been 
repealed and re-enacted, either with or without modifications, to 
the re-enacting Act or provisions as in force as aforesaid. 


4, In this Order, “income tax” or “tax”, in relation to India 
or Burma, means income-tax payable in accordance with the 
Indian Income-tax Act, 1922, and includes super-tax so payable ; 
and other expressions have, except where the context otherwise 
requires, the same meanings as in the Indian Income-tax Act, 
1922. 


5. References in this Order to the rate of tax shall— 


(a) 1n relation to India or Burma, be construed as references 
to a rate determined by dividing the amount of income-tax paid 
in India or Burma, as the case may be, for the year in question 
(before deduction of any relief granted under section forty-nine of 
the Indian Income-tax Act, 1922, or under this Order) by the 
a&mount of the income on which tax was charged ; 


(5) 1n relation to the United Kingdom, mean the appropriate 
rate of United Kingdom incomestax for the year in question as 
defined for the purposes of section twenty-seven of the Finance 
Act, 1920. 


6. Any reference in this Order tothe lower of two rates 
shall, where the rates are equal, be construed asa reference to 
either of those rates, and any reference in this Order to the two 
lowest of three rates shall, where the three rates are equal, be con- 
strued as a reference to any two of them, and where two of the 
three rates are equal and the third 1s less, be construed as a refer- 
ence to the lowest rate and one of the equal rates. 

7. This Order shall have effect with respect to the financial 
year beginning on the date of the commencement of Part III of 
the India Act and every subsequent financial year, 
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Provided that if, at any time after the expiration of three 
years from the commencement of Part III of the India Aat, the 
Governor-General of India gives to the Governor of Burma, or 
the Governor of Burma gives to the Governor-General of India, 
notice of his desire that this Order shall cease to operate, the 
Order sha!l not have effect with respect to any financial year sub- 
sequent to the financial year next following that during which the 


notice is given. 
PART ILI. 


RELIEF IN INDIA. 


I. If any person who has paid Indian income-tax for any 
vear On any part of his income proves to the satisfaction of the 
Income-tax Officer that he has paid for that year Burman income 
tax, or Burman Income-tax and United Kingdom income-tax, 10 
respect of that part of his income, he shall be entitled to a refund 
of Indian tax calculated on that part of his income at the appro- 
priate rate of relief. 


In this paragraph “appropriate rate of relief’ means— 


(a) 1n relation to income taxed in India and Burma and 
not in the United Kingdom, a rate bearing to the Indian rate of 
tax or the Burman rate of tax, whichever is the lower, the same 
proportion as the Indian rate of tax bears to the sum of the In- 
dian rate of tax and the Burman rate of tax; 

(6) in relation to income taxed in India, Burma and the 
United Kingdom, a rate bearing to the difference between the total 
rate at which he was entitled to, and obtained, relief in the United 
Kingdom under section twenty-seven of the Finance Act, 1920, 
in respect of that income, and the sum of the two lowest of the 
three rates of tax the same proportion as the Indian rate of fax 
pte to the sum of the Indian rate of tax and the Burman rate 
of tax. 

2. No refund of tax shall be payable in India under section 
forty-nine of the Indian Income-tax Act, 1922, in respect of any 
income which is taxed under that Actin Burma, and if any such 
refund 1s made it shall be repaid. , 

3. Any sums repayable under the last foregoing paragraph 
and any sums overpaid by way of refund under this Part of this 
Order shall be recoverable as 1f they were arrears of income-tax. 


4. No income which an assessee proves to the satisfaction 
of the Income-tax Officer to have been charged in his hands to 
income-tax under the Indian Income-tax Act, 1922, for any year 
preceding the commencement of Part III of the India Act shall 
be included in India in the asseasment of his income for any 
subsequent year, 
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5. In the provisions of the Indian Ineome-tax Act, 1922 
(other than the provisions of section forty-nine thereof) -— 


(a) any reference to that Act or to section forty-nine thereof 
rte be construed as including a reference to this Part of this 
rder ; 


(b) any reference to section twenty-seven of the Finance Act 
1920, shall be construed as including a reference to Part III of 
this Order ; 


(c) any reference to the United Kingdom in relation to relief 
under the said section twenty-seven, or in relation to refunds 
ynder the said section forty-nine, shall be construed as including 
a reference to Burma in relation to refunds under Part IIL of 
this Order or this Part of this Order, as the case may require. 


PART III 
RELIEF IN BURMA 


1. If any person who has paid Burman income-tax for any 
year on any part of his income proves to the satisfaction of the 
income-tax Officer that he has paid for that year Indian income- 
tax, or Indian income-tax and United K‘ngdom income-tax, in 
respect of that part of bis income, he shall be entitled toa refund 
of Burman tax calculated on that part of his income at the ap. 
propriate rate of relief. 


in this paragraph “appropriate rate of relief” means— 


(a) in relation to income taxed 1n Burma and India and not 
in the United Kingdom, @ rate bearing to the Burman rate of tax 
or the Indian rate of tax, whichever 1s the lower, the same pro- 
portion as the Burman rate of tax bears to the sum of the Bur- 
man rate of tax and the Indian rate of tax ; 


(6) in relation to income taxed in Burma, India and the 
United Kingdom, a rate bearing to the difference between the 
total rate at which he was entitled to, and obtained, relief in the 
United Kingdom under section twenty-seven of the Finance Act, 
1920, in respect of that income, and the sum of the two lowest 
of the three rates of tax the same proportion as the Burman rate 
of tax bears to the sum of the Burman rate of tax and the Indian 
rate of tax. 


2. No refund of tax shall be payable ia Burma under sec- 
tion forty-nine of the Indian Income tax Ast, 1922, in respect of 
any income which is taxed under that Act in India, and ft any 
such refund is made it shall be repaid. 


8. Any sums repayable under the last foregoing paragraph 
gnd any sums overpaid by way of refund under this Part of 
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this Order shall be recoverable as if they were arrears of income- 
tax. ; 


4, No. income which aa assesses proves to the sitisfaction 
of the Income-tax Officer to have bean charged in his hands to 
income-tax under the Indian Tocame-tax Act, 1922, for any year 

eceding the commencement of the Burma Act, shall be included 
in Burma in the assessmant of his income fer any subsequant 
year. 


5. In the provisions of the Indian Income-tax Act, 1922 
{other than the provisions of section forty-nine thereof) — 


(a) any reference to that Act or to section forty-nine thereof 
shall be construed as including a reference to this Part of this 
Order ; 


(b) any reference to section twenty-saven cf the Finance Act; 
1920, shall be construed as including a referenceto Part II of 
this Order ; 


(c) any reference to the United Kingdom, in relation to relief 
under the said section twenty-seven or in relation to a refund 
under the said section forty-nine, shall be construed as including 
a reference to India in relation to refunds under Part IL of this 
Order or this Part of this Ordor, as the case may require. 


THE INDIAN INCOME-TAX ACT, 1922 
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